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POST HEARING BRIEF OF PETITIONERS, COUNTY OF KANKAKEE AND
EDWARD IL SMITH

NOW COMES Petitioners,COUNTY OF KANKAKEE and EDWARD D. SMITH, and

as andfor theirPost-HearingBrief, statesasfollows:

I. THE CITY OF KANKAKEE DID NOT HAVE
JURISDICTION TO HEAR THE LANDFILL SITING APPLICATION.

A. The March 7, 2003 Application was Substantially the Sameas the Application Filed
on March 13, 2002,Which was Disapproved by the Illinois Pollution Control Board
for Failing to Meet Criterion ii.

TheauthorityoftheCity of Kankakee(“City”) to heartherequestof theapplicant,Town

and CountryUtilities, Inc. (“T&C”) is derivedsolelyby a legislativegrant set forth in Section

39.2 of theIllinois EnvironmentalProtectionAct (“the Act”). 415 ILCS 5/39.2(2002); Turlek v.

Village of Summit,PCB 94-19,94-21,94-22,Slip op. at 3 (May 5, 1994); Daniels v. Industrial

Commission,201 Tll.2d 160, 165 (2002); City ofElgin v. CountyofCook, 169 Ill.2d 53, 61, 64-

65 (1995). Section39.2(m)oftheAct prohibitstheCity fromhearingasiting application,which

is substantiallythesameasonethat was disapprovedwithin theprecedingtwo years. 415 ILCS

5/39.2(m).

Section39.2(m)oftheAct provides:

An Applicant may not file a request for local siting approval which is
substantiallythe sameas arequestwhich wasdisapprovedpursuantto a finding
againsttheApplicant underany criteria (i) through (ix) of subsection(a) of this
Sectionwithin theprecedingtwo years.

415 ILCS 5/39.2(m).

Furthermore,Section 7(c) of the City of KankakeePollution Control Facility Siting

Ordinance2003-11provides:

An Applicant may not file an application for site location approval which is
substantiallythe sameasa requestwhich wasdisapproved,pursuantto a finding
againsttheApplicant underany criteria(1) through(9) of Section6(e), aboveand
with Section39.2(a)of theAct, within two years.



See City of KankakeeSiting Ordinanceattachedhereto as Appendix A. The
ordinancehasalsobeenfiled with thePCBaspublic comment.

Thetwo yearprohibition againstrefihing a substantiallysimilar applicationbeginsto run

on the datethat the prior application is disapprovedby the local governingbody or the PCB.

Laidlaw WasteSystemsv. Pollution Control Board, 230 Ill.App.3d 132, 136, 595 N.E.2d 600,

602-603(5th Dist. 1992; see also Turlek, Slip Op at 6 (notedthat Section39.2(m) would have

applied if thePCB hadremandedbasedon failure to satisfycriterion). An applicationdoesnot

haveto be identical to a prior applicationto bedisallowedunderSection39.2(m);rather,it need

only besubstantiallythesame. Worthenv. Village ofRoxana,PCB 90-137,Slip op. at 5 (Sept.

9, 1993). Thequestionofwhetheran applicationis substantiallythesameis to bedeterminedby

reviewing the two applications and assessingwhether there are sufficiently significant

differencesbetweenthe applications. Laidlaw WasteSystemsInc. v. Pollution Control Board,

230 Il1,App.3d 132, 136, 595 N.E.2d600,602-03(5th Dist. 1992).

The applicationfiled on March 7, 2003,by Town & Countrywassubstantiallythe same

astheapplicationfiled on March 13, 2002with theCity ofKankakee,whichwasdisapprovedby

the PCB on January9, 2003 for failing to meet criterion ii. Countyof Kankakeev. City of

Kankakee,PCB 03-31,03-33, 03-35,Slip. op at 27-28(Jan. 9, 2003),(hereinafter,“Town and

Country”).’

The evidence presentedat the Section 39.2 hearing clearly establishedthat the

applications were substantiallysimilar and, therefore, the City of Kankakee did not have

jurisdictionto heartheapplicationfiled on March 7, 2003. During thependencyof thehearing,

The Countyof Kankakeeincorporatesby referenceas thoughstatedverbatimhereinthe motion to dismiss
the applicationfor local siting filed by WasteManagement,Inc. at the Section39.2 hearingandwhich was
adoptedorally by the Countyof Kankakeeduring the Section39.2 siting hearing. The County further
adopts any and all argumentsit raisedconcerningthis issue in the post hearingbrief of the Countyof
Kankakeeandits proposedfindingsof factsandconclusionsof law. (PCB II, 0626-1666).
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two of T&C’s own witnesses,Devin Mooseand David Daniel, concededthat the designof the

landfill was substantiallythe same,the location of the landfill is exactly the same, and the

operatingplan of the landfill is substantiallythe same. T&C II, 6/26/03Tr. Vol. 3-A, 41, T&C

11,6/26/03Vol. 3-B, 117.

The 2002 application, the public hearing transcripts and exhibits developedfor the

applicationare includedverbatimin the 2003 application. SeeT&C II, App., coverletter to A.

Dumas,datedMarch7,2003;PCBII, Pet. Ex. 22)? At thecommencementofthesiting hearing,

Waste Managementand the County moved to dismiss the application becausethe 2003

application was substantiallythe sameasthe 2002 application. The Hearing Officer, Robert

Boyd, deniedthemotion, but madeit clearthat “at this stageI amnot preparedbasedon whatI

havereadandwhat I haveheard[to find] thecurrentapplicationis substantiallythesameas the

previously filed application.” T&C II, 6/24/03 Tr. Vol. 1-A, 51(emphasisadded). During the

siting hearingitself, it becameblatantlyobvious that indeedthe applicationswere substantially

the same. Specifically, in addition to the admissionby theApplicant’s own expertwitnessthat

the design,location andoperatingplan of the landfill were all substantiallythe same,additional

evidencewas admittedby thepartiesestablishingthat the designwas the samein all material

respectsandin particular,as follows:

1. Theinward hydraulicgradientwasthesameT&C II, 6/26/03Tr. Vol. 3-A, 30.

2. TheCapacityof thelandfill proposalsarethesame. (50.9million cubicyards). Id, at 28.

3. Thewastefootprintof bothproposalsarethesameat 236.3 acres. Id. at 29.

2 The transcriptsto the Section39,2 siting hearingsin front of theCity Council or theCity of Kankakeewill

becited as T&C I or T&C II, by the dateof the hearing,the volume of the transcript;andthe pageof the
testimony. For example,“T&C 11, 6/26/03Tr. Vol. 30-A, 33”. Thetranscriptsfor the Section40.1 Illinois
PollutionControl Boardhearingswill be cited asPCB I or PCB II andby the dateof the hearingand the
pagenumberof the testimony.The Exhibits to the City of Kankakeesiting hearingswill be referenced
T&C I or T&C II and the exhibitnumber. The exhibits to the IPCB hearingwill referencePCB I for the
2002 hearingandPCB11 for the2003hearing.
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4. The compositeliner of threefoot compactedsoil and 60 millimeter geomembranewas
thesamefor bothproposals.Id. at 30-31.

5. Theliner systemkeyedinto thebedrockwasthesame. Id. at33.

6. Theexcavationof liner gradeswerethesame. Id.

7. Theleachatecollectionsystemwasthesame. Jd. at32;

8. Thelandfill gasmanagementandmonitoringsystemwasthesame.Id.

9. Thefinal contoursandcoverconfigurationwerethesame. Id.

10. Thestormwatermanagementsystemwasthesame. Id .at 29.

11. And the groundwatermonitoring systemwas thesame. T&C II, 6/25/03Tr. VoL 2-A,
54-59.

The location of the landfill was exactly the sameasproposedin the 2002 application.

T&C II, 6/26/03Tr. Vol. 3-A. 28. Thelegal descriptionand sizeof thepropertywas exactlythe

same. Id. Theproposedoperationwith thereceiptof3500tonsof wasteper day wasthe same.

Id. at 29-33, 64. Eventhe reportsthat were includedwith the re-filed applicationwere exactly

the sameas the2002 applicationwith regardto Criteria iii, iv, vi, vii, and ix. T&C II, 6/24/03

Tr. Vol. 1-B, 15-15,24-25,36.

As to criterion i and ii, theApplicant includedsome additional text in its reportswhich

referencedsomeminor additionaldataregardinghydrogeologicconditions, serviceareawaste

capacity and waste generation. However, this information wasmerely offered to support the

very conclusions,which werereachedin the2002Applicationanddid notalter theapplicationin

any significant way. To the contrary, the only differencesbetweenthe 2003 application

comparedwith the 2002 application is that the refiled application containedan “optional”

geosyntheticclay liner (CCL) and it involvedaslight reductionin the servicearea.

First, the“optional” GCL compositewasnot evenrecommendedby theApplicant. That

CCL compositewas not a double composite liner as describedin RepresentativeNovak’s
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proposedlegislation. T&C IL 6/26/03Tr. Vol. 3-A, 42-46. Further,T&C’s expertstestifiedthat

the CCL compositewasneithernecessarynorappropriatefor the facility. T&C II, 6/26/03Tr.

Vol. 3-A, 38-42. In fact, the four mil. geomembranewhich was mentionedby the Applicant

(while at the sametime indicating that it was uimecessary)is not even being manufactured.

T&C II, 6/26/03Tr. Vol. 3-A, 48. TheCCL compositewassimply offered asan alternativeto a

doublecompositeliner in the eventtheCity felt inclinedto imposea condition requiringsome

additionalprotectionbeyondthe linerproposedby T&C. T&C II, 6/26/03Tr. Vol. 3-A, 39-42.

As it turned out, the City followed T&C’s recommendationand did not impose a

condition that the four mil. CCL be utilized, nor any condition relating to a doublecomposite

liner. Therefore, any referencein the application concerningthe optional CCL is mere

surplusage,as it is not includedin any design that was approvedby the City of Kankakee.

Obviously, a design feature which is not proposedor recommendedby the Applicant, is not

imposedas aconditionby a siting authority, andwill not be includedin the final landfill design

doesnot constitutea substantialchangein theapplication.

Similarly, the reductionin the sizeof the serviceareais not a significant changein the

2002 application. While theApplicant touted thechangeasa 40% reductionin the geographic

size of the service area, it actually only representsa 4% reduction in the amount of waste

generatedin the servicearea. T&C II, 6/24/03Tr. Vol. 1-B, 48. Furthermore,the reduction in

thevolume of wastegeneratedin the serviceareadoesj~ in anywayaffect the amountof waste

that T&C intendsto accepteachday, or the capacityof the landfill or its operating life. The

changein the geographicsize of the serviceareawill haveabsolutelyno positive impactupon

the landfill. Therefore,the changein the serviceareain no way affects the fact that the landfill

wasdisapprovedby thePCBfor failing to meetCriterion ii. TheApplicantstill intendsto accept
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3,500tonsof wasteper day,with a facility capacityof 50.9million cubicyardsandasite life of

30 years. Therefore,it is obviousthat this very minor changein the serviceareadoesnot affect

the fact that theApplication is substantiallythesame.

Although T&C did make slight changesto the sectionof its Application concerning

criterion viii, thosechangeswere merelynecessitatedby the Countyof Kankakee’samendment

to its Solid WasteManagementPlan (“Plan”). Merely respondingto a changein the County’s

Solid WasteManagementPlan doesnot renderan applicationsufficientlydifferentso as to avoid

the effect of Section39.2(m). Tn fact, T&C is arguing,just as it did in its 2002 applicationthat

somehowthe languagein the Plan is ambiguous,such that it is unclear whetherthe County

wantedto limit the landfilling within its bordersto the expansionof the existing landfill. This is

the exactsametactic that was takenin regardto the March 7, 2003 application and, thus, the

applicationsaresubstantiallythesame.

The Applicant’s own chiefengineer,Devin Moose,admittedthat the location, operating

plananddesignaresubstantiallythe same. T&C II, 6/26/03Tr. 3-A, 41. The Applicanthasonly

addedsomeadditional soil boringstakenat the site in an attemptto bolsterits 2002 application.

However,as discussedinfra in regardto criterion ii, theseadditionalborings do not in anyway

changethe fact that this particularsite is not designedto protect thehealth, safetyand welfare

and, indeed, theseborings did not addressthe deficienciesthat were raised by the PCB in

reversingtheCity Council’sprior approvalof the application. In fact, theApplicant onceagain

attemptsto mischaracterizethe resultsof theseboringsby indicating that the dolomitebelow the

landfill will act as an aquitard. A closereview of the boring results establishesthat such a

conclusioncannot be reached,and the Applicant skewedits findings as to the hydraulic

conductivityofthebedrock. (Seecriterion ii discussionbelow). Merely addingsomeadditional
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underlyingdatain supportof an applicationdoesnot resultin any substantialdifferencebetween

thetwo applications. If suchcouldbe theresult,thenan applicantcouldalwaysavoid the import

of Section 39.2(m) merely by running additional repetitivesoil borings at a site or re-running

testson borings that were alreadydone,orperformingsomeothermeaninglesstask in an effort

to maskthe fact that an applicationis substantiallythesame.

The Worthen easeestablisheswhat is necessaryfor an Applicant to prove that its

applicationis different from a previousapplication. Worthenv. Village ofRoxana,PCB 90-137

(Sept. 9, 1983). In Worthen, the PCB upheld the Village of Roxana’s finding that a 1987

applicationfor 154 acre landfill expansionfiled by GSX Corporationwasnot substantiallythe

sameas a 1990 applicationfor a 94 acre landfill expansionfiled by Laidlaw WasteSystems.

Worthen, Slip op. at 6. In Worthensignificantdifferenceswere involved, including thefact that

the Applicant was different, the size of the expansionwas substantiallydifferent (159 acres

versus94 acres),the liners were different (10 foot clay versuscompositeliner), the location of

the facility was different (in that the new facility was proposedto be a horizontal and vertical

expansionas opposedto just a horizontalexpansion),and the designof the facility would be

substantiallydifferent (in that the latterapplicationincorporatedgroundwaterdrainagesystems,

gasflaring system,amonitoringplan,and arecyclingeompostingfacility, all of which werenot

includedin the first application). Id.; Village ofRoxanaresolution datedMarch 1, 1993 at 3-5.

Furthermore,theLaidlaw applicationcontainednumerousanalysesthat werenot partof thefirst

GSX application,including a needsanalysiswith dataon population increases;a solid waste

needsassessment;an earthquakeanalysis; areal estateevaluationstudyanda descriptionof the

characteristicsofthesurroundingarea. Id.
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Unlike the applicationat issuein Worthen,the2003 applicationhereis proposedby the

exact sameApplicant, and it is for the exact same location, size, design and operation as

proposedin the 2002 application. Though thereare somevery minor differencesbetweenthe

2003 and 2002 applications,theseare in no way material or substantivedifferences. Section

39.2(m) doesnotrequirethat thetwo applicationsbe exactlythesame. It is difficult to conceive

of a situationwherethetwo applicationscould bemoresubstantiallythesamethanthoseatissue

in this caseotherthanan applicantmerelyrefiling theexactsameapplication.

Obviously, the purposeof Section 39.2(m) is to avoid the unnecessaryfinancial and

personaldrainupon theresourcesof the public, aswell as the siting authority. This caseis a

perfectexampleof why the 39.2(m) must be followed. At the first Section39.2 siting hearing

therewere literally hundredsofpeoplethat wantedto attendor participate,suchthat scoresof

peoplewereunableto hearthe first nightof theproceedingsdueto a lack of seatingcapacityof

thehearingroom. However,afterthe lengthyappellateprocessof Town & CountryI andthere-

filing of Town & CountryII, at thesecondhearing,only a handful of themostdiligent objectors

were ableto takethe time out oftheir lives to attcndtherenewedsiting hearings. An Applicant

should not be allowed to obfuscatethe testingof its applicationmerely by turning theprocess

into a marathonwherebya well heeledapplicantcontinuesto chumthe processuntil all of the

objectorsfall from exhaustion.

The Applicant’s own attorney,Mr. GeorgeMueller, provided an astutedefinition of a

substantivechangeto an Application. Section39.2(e)of theAct providesthat “at any time prior

to completion by the Applicant of the presentationof the applicant’s factual evidence,the

applicantmay file not more than one amendedapplicationupon paymentof additional fees.”

415 TLCS 5/39.2(e). During thecourseof thehearing,the Countysoughta ruling from the City
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Council that certaintestimonyby an Applicant’s witnessrelating to sensitivity analyseswhich

werenot includedwithin the applicationconstitutedan amendment,as contemplatedby Section

39.2(e). The Applicant’s counsel argued that inclusion of the sensitivity analysesin oral

testimony (when they have not been physically included in the application) was not an

amendmentto theapplicationon thegroundsthat “to theextentthat it doesn’tchangethedesign,

that it doesn’tchangetheproposal,[it] is not an amendmentto theapplication”(T&C II, 6/28/03

Tr. Vol. 5-A, 59). (Emphasisadded). Using theApplicant’sown definition, thescantadditional

borings that were included in the applicationby the Applicant did not changeits designor its

proposal and, thus, did not even constitutean amendmentof the application under Section

39.2(e). Thus, clearly the application filed on March 7, 2003, which in no way changesthe

design,operatingplan, or locationofthelandfill, is substantiallythesameastheapplicationfiled

on March 13, 2002, andtheCity Council did not havejurisdictionto hearthe landfill application.

Accordingly,theCity Councildecisionshouldbe reversedby thePCB.

B. The City of KankakeeDid Not Have Jurisdiction Becausethe Applicant Failed to
Send Proper 39.2(b)Notices.

1. Facts

TheChiefCountyAssessmentOfficer for KankakeeCounty, SheilaDonahoe,was called

asa witness at the Section40.1 Illinois Pollution Control Board (PCB) hearingin this matter.

PCBII, 12/2/03Tr. 52. Ms. Donahoeperformeda searchof theauthentictax recordsfor Parcel

13-16-23-400-001(also referredto as theBradshawFarmsor the Bradshaw/Skatesproperty) to

determinethe identities of the ownersof that property. Id. at 53. She reviewedthe property

record card that is containedin the computerdatabasesharedbetweenthe Assessor’sand

Treasurer’s/TaxCollector’s office. Id. at 53, 62; PCB II, Pet. Ex. 9, and attachments. The

owners of the propertywhich appearin the authentictax recordsare Gary Bradshaw,James
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Bradshaw,JayBradshaw,TedBradshaw,DeniseFogle andJudithSkates. Id. at 55, 6 1-62; PCB

II, Pet.Ex. 9.

The authentic tax recordsshow the addressof Gary Bradshaw,JamesBradshaw,Jay

Bradshaw,Ted BradshawandDeniseFogle as22802ProphetRoad,Rock Falls ,Illinois. The

addressof Judith Skatesis identified by the authentictax recordsas203 South Locust Street,

Onarga,Illinois. Thoseaddresseshavebeenthe samesince Mr. Volini performedhis search

aroundFebruary7, 2003throughtoday’sdate. Id. at 56.

Also within the computerdatabaseis a scanningof an addresschangecard for Judith

BradshawSkates,to theOnarga,Illinois addresswhich wasscannedinto thesystemon March 7,

2002. Id. at62. Oncean addresschangecardis scannedinto thecomputer,thespecificowner’s

addressis also changedin the shareddatabase. Id. Ms. Skatescould ii~have changedthe

addressof theotherownersbecausethe Countywould not haveadjustedany of theseaddresses

unlessMs. Skatesheldapowerofattorneyor actualauthorityto do so. Id. at 62-63.

The affidavit of Mark Frechette,who is thetreasurerofKanicakeeCounty andcx officio

tax collector, was filed as public comment. PCB II, H.O. Ex.1, PCB II Pet. Ex. 10. Mr.

Frechetteconfirmedthat he reviewedtheauthentictax recordsfor theCountywhich showedthat

thepropertywasownedby GaryBradshaw,JamesBradshaw,JayBradshaw,TedBradshawand

Denise Fogle, who all had a Rock Falls addressand Judith A. Skates,who had an Onarga,

Illinois address.He also attachedthecomputerprintoutsin the shareddatabasewhich identify

all ofthe ownersfor that property. Finally, Mr. Frechetteindicatedthat at no time did his office

everindicateto anyonethat theaddressof GaryBradshaw,JamesBradshaw,JayBradshaw,Ted

Bradshawor DeniseFoglewasanythingotherthantheRock Falls address.

10



Mr. Tom Volini testified that he understoodthat the Treasurerand Assessor’sOffice

shareda database. PCB II, Pet. Ex. 23, p. 48. He never sentany Section 39.2(b) noticesto

22802 ProphetRoad,Rock Falls, Illinois. Id. at 49. Therecordis also clear that he sent two

noticesto Ms. Skatesat her Onargaaddressand one suchnotice was addressedonly to Ms.

Skatesand the secondnotice was referencedthe five other owners’ namesbut was sent “do

JudithSkates.”T&C II App, Appen.B, Exs.. A&C.

Mr. Volini was specifically askedwhetherhe determinedif therewere any conflicts

amongthe recordsmaintainedby the Clerk’s office, the Assessor’soffice, or the Treasurer’s

office regardingthe ownershipof thepropertyin the County. He essentiallyrefusedto answer

that question,and never identified any specific conflict or inconsistency. Id, at 71-76. Mr.

Volini eventuallyconcededthat he had no information that the KankakeeCounty Assessor

deletedthe namesof JamesBradshaw,Jay Bradshaw,Ted Bradshawand Denise Fogle as

ownersofthe Skatesproperty. Id. at 82.

Judith Skatesand eachof theotherownersof the Bradshawpropertyfiled affidavits in

this case. PCB II, HO. Exs. 2-7. These affidavits establishthat Ted Bradshaw,James

Bradshaw,JayBradshaw,GaryBradshawand DeniseFogel neverreceivedany Section39.2(b)

notices.Id. Ms. Skatesdid not forward thenotice to her siblings,and eachof themwould have

appearedand participated,or at leastfiled public comment,in oppositionto the landfill, if they

hadknown theproceedingsweretaking place. Id.

2. Argument

Section39.2(b)requiresthat:

No later than fourteendays prior to requestfor location approval,the Applicant
shall causewritten notice of such requestto be servedeither in personor by
registeredmail, return receiptrequestedon the ownersof all propertywithin the
subjectarea,not solely ownedby theApplicant,andon theownersof all property
within 250 feet in each direction of the lot line of the subjectproperty, said
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ownersbeingsuchpersonsor entitieswhich appearon theauthentictax recordsof
the Countyin which suchfacility is located,provided,that the numberof all feet
occupied by all public roads, streets, alleys, and other public ways shall be
excludedin computingthe250 feetrequirement,providedfurther,that in no event
shall this requirementexceed400 feet, includingpublic streets,alleys,andpublic
ways. 415 ILCS 5/39.2(b)(2002).

If an owneris identified on the authentictax recordsthen that ownermust be provided

with the applicablepre-fihing notice. Wabashand Lawrence County Taxpayersand Water

DrinkersAssociationv. Pollution ControlBoard, 198 IlLApp.3d 388,555 N.E.2d1081(5thDist.

1990). The noticeofrequirementsof Section39.2(b)arejurisdictionalpre-requisiteswhich must

be strictly followed to vest the City with power to hear a landfill proposal. Kane County

Defenders,Inc. v. Pollution Control Board, 139 Ill.App.3d 588, 593, 487 N.E.2d743, 746 (2d

Dist. 1985); Town & CountryI, Slip. Op. 16 (Jan,9, 2003); City ofKankakee,etaL v. Countyof

Kankakeeand WasteManagementofIllinois, PCB 3-125, 133, 134, 135, Slip op. 14 (Aug. 7,

2003). Thequestionof whetheror not a local siting authorityhadjurisdictionis a questionof

law and is reviewed de novoby thePCB. City ofKankakeev. WasteManagement,PCB03-125,

133, 134, 135, slip op. 14. Section39.2(b)hasthreedistinct elements. “First, propertyowners

listed on the authentictax recordsmust be servednotice. Second,propertyownerswho own

propertywithin 250 feet of the tot line oftheproposedfacility mustbe notified. Third, service

on thosepropertyowners must be effectuatedusing certified mail return receipt or personal

service.” Id. at 14-15.

In City ofKankakeev. WasteManagement,thePCBexplicitly found,just this year, that

eventhoughan Applicantmadenine separateattemptsto servean ownerof a parcelof property

and effectuatedservicethrough a spousewho lived at the sameresidenceand co-ownedthe

property,thefailure to senda separatenoticeto eachownerresultedin the Countyof Kankakee

not havingjurisdictionto hearWasteManagement’sapplication. Id. In that case,theApplicant
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attemptedto serveRobert and BrendaKeller, who were co-ownersof a parcelofproperty and

entitled to notice. The PCB found that becauseonly Mr. Keller was sent a certified mailing,

Mrs. Keller was not sent a mailing that no servicewas affectedupon her and, therefore,the

Countyof Kankakeelackedjurisdiction. id. at 15-16.

The PCB rejectedthe argumentthat under the Wabashcaseservicewas effectivewhen

accomplishedupononly onepropertyownerlisted on theauthentictax records. TheCourt noted

that in Wabashonly the propertyownerthat was servedwas listed by nameon the tax records.

Id. at 16, The only exceptionthat thePCB hasrecognizedis wherethe County’s authentictax

recordsare contradictoryasto who is an ownerof a parcel of property. Id. (citing Town &

Country I) Therefore,if the authentictax recordsclearly indicatethat thereis more than one

owneroftheproperty,eachownermustbe served. Id.

T&C submittedits pre-fihing noticesas Appendix B to its March 7, 2003 application.

T&C II App., Appen. B. Attachedto Appendix B is the affidavit of Mr. ThomasA. Volini

which provides that he useda Sidwell map of the surroundingareato determinethe parcel

identificationnumbersof all parcelswithin 400 feetof the lot line of thesubjectproperty. Id. at

Affidavit, Par. 5. Volini assertshe thenconsultedtheoffice of theKankakeeCounty Supervisor

of Assessments,and “obtainedthe identity and addressesof the ownersof eachparcel” andthe

resultsof his searcharedisclosedon Exhibit A, attachedto Mr. Volini’s affidavit. Id.

a. The Applicant Failed to SendNotices to Each of the Owners of Parcel
No. 13-16-23-400-001.

It is undeniablethat the authentictax recordsat issue in this caseclearly identify six

differentownersto ParcelNo. 13-16-23-400-001.SeeT&C II App., Append.B, Ex. A; seealso

PCB II, 14.0. Exs. 2-7; seePCB II, Pet. Ex. 9 and attachments;PCB 11, 14.0. Ex. 1, and the

attachments;PCB II, Pet. Ex. 10; PCB II. 12/2/03Tr. 53-55. Mr. Volini himselfidentified Gary
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Bradshaw,JamesBradshaw,J.D. Bradshaw,Ted A. Bradshaw,DeniseFogle and Judith Skates

all as ownersof this parcelof property. T&C II App., Append.B, Ex. A. However,for some

reason,Mr. Volini only sentnoticeto Ms. JudithSkatesby wayof two mailingsto her Onarga,

Illinois address.Onemailing wasaddressedonly to Ms. Skatesandtheothermailing referenced

all of thenamesof theotherownerson thereturn receipt“c/o of’ Ms. Skates. Id at Ex. C.

Mr. Volini neverinterviewedJudith Skatesto determineif shewas indeedthe agentfor

serviceofprocessofGaryBradshaw,JamesBradshaw,JayBradshaw,TedBradshaw,or Denise

Fogle. PCB TI, Pet. Ex. 23, pp. 49-50. He furtherneverdeterminedtheactualaddressesof any

ofthesepeople. Id. at 51.

The testimony and affidavits of the Supervisorof Assessmentsfor KankakeeCounty,

SheilaDonahoe,and the Treasurer/TaxCollector,Mark Frechette,clearlyprovide that the two

offices sharea computerdatabasewhich lists all six ownersof the parcelof property. PCB II,

Pet. Exs. 9,10; PCB II, H.O. Ex. 1. Thus thereis no “conflict” in the assessor’srecordswhen

comparedto the Treasurer/TaxCollector’srecords.- becausetheyare the samerecords. Those

recordsidentify six ownersof theparcelofpropertyandMr. Volini only servedoneowner.

Section 39.2(b) requiresthat the identity of everyownerof the parcel of propertybe

determinedby theauthentictax records. 415 ILCB 5/39.2(b) (2002). In this case,theApplicant

undeniablyfailed to sendaseparatenoticeto eachlandownerof theBradshaw/Skatespropertyas

identified in the authentictax records,as requiredby City of Kankakeev. WasteManagement

and 39.2(b). Section 39.2(b) at no time providesthat the addressesof an owner are to be

determinedby theauthentictax records;rathertherequirementis that the identitiesoftheowners

bedeterminedby theauthentictax records. 415 ILCS 39.2(b)(2002). In this case,all six owners

were identified by Mr. Volini — but he only servedone ofthem. Furthermore,theApplicant did
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not evensendany notice to the Rock Falls address,which wasthe last known addressof Gary,

James,Jayand TedBradshawaswell asDeniseFogle, as identified by the authentictax records

of KankakeeCounty. Furthermore,the Affidavit of Judith Skatesmakesit absolutelyclearthat

shewasnot theagentfor serviceofprocessby her siblings andco-ownersof theproperty. PCB

II, H.0. Ex. 3. Ms. Skatesdid not forward the noticethat shereceivedon to her siblings. Id.

Eachof the siblings testified by affidavit that they are an ownerof the propertyand did not

receive any 39.2(b) notice and that they would have liked to have had the opportunity to

commentor participatein the public hearingsas eachwas opposedto the developmentof the

landfill nearthepropertythat theyown. PCBII, HO. Exs. 2, 4, 5, 6, and 7.

The Applicant’s only defenseto failing to notify all of the owners is Mr. Volini’s

assertionthat whenT&C was attemptingto notify ownersregardingits 2002Application that the

secretaryof theattorneyrepresentingtheApplicant (who alsoclaimsto beaprocessserver)went

to theRockFalls addressandwasinformedby an unnamedindividual thatnoneof theownersof

the 13-16-23-400-001propertylived atthat residence. PCB II, Pet Ex. 23, p.50. This unnamed

personalso allegedlytold thesecretarythat tax noticeswereto be sentto this unnamedperson’s

mother,Judith Skates,atherOnargaaddress.Id. It is baseduponthis singleconversationwhich

took place in connectionto the 2002 application,and not the 2003 application,that Mr. Volini

decidedto only sendthe pre-filing notice to Judith Skatesat her Onargaaddressand did not

attemptto find any of theotherownersof theparcelof property. Mr. Volini did not evensend

certified mail notice to the last known addressvia the authentictax records,which was 22802

ProphetRoad,Rock Falls, Illinois. PCBII, Pet. Ex. 23, p. 51,

It is likely that the applicant~.villtry to argue that the PCB hasalreadydeterminedin

Town & Country I that service upon only Judith Skatesof the pre-filing noticesis proper.
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However,in Town & Country I, the Board’s conclusionwasbasedupon thetestimonyof Mr.

Volini that therewas a conflict in the in therecordsheldby theTreasurerandthe Supervisorof

Assessments. Town & Country I, Slip. op. at 16-17. However at Town & Country II, the

Supervisorof Assessmentstestified clearly (and the Treasurer/Taxcollectoragrees)that there

wasno conflict whenMr. Volini performedhis 2003 searchbecausethe TreasurerandAssessor

sharea databasewhich clearly identifiesthat thereare six ownersto the property. PCB II, Pet.

Ex. 9; PCB 11, Pet.Ex. 10; PCBII, H.O. Ex. 1; PCB1112/2/03Tr. 54-55.

Furthermore,therewas absolutelyno conflict of the recordsof the Treasurerand the

recordsof the Supervisorof Assessmentas to the last known addressof Gary L. Bradshaw,

JamesR. Bradshaw,JayD. Bradshaw,TedA. Bradshawand DeniseFoglewas 22802Prophet

Road,RockFalls, Illinois 61071. PCB II Pet.Exs. 9, 10; PCB1112/2/03Tr. 55-56,HO. Ex. I

Section 39.2(b), as well as the City ofKankakeev. WasteManagementcase, clearly

requirethat eachof theseownersbe servednotice by eithercertifiedmail orpersonalservice. In

this casethe Applicant had no reasonto believeany of the five other owners lived with their

sisterin Onarga,Illinois. In otherwords,five out of six of theseownerswerenot sentany notice

whatsoever. The Applicant admits that he hasno idea what their addresseswere and did not

make any effort whatsoeverto determinetheir actual addresses.PCB II, Pet. Ex. 23, pSi.

Adding insult to injury, the Applicant did not even sendcertified mail receipts to their last

knownaddressesasidentifiedby theauthentictaxrecords.

It is anticipatedthat the Applicant will arguethat the authentictax records somehow

suggestthat Section39.2(b) noticesmay be sentonly to Judith Skatesat her Onargaaddress

becausetheSupervisorofAssessment’scomputerprogramhasmailing flags indicatingthatGary

Bradshaw,JamesBradshaw,JayBradshaw,TedBradshawandDeniseFoglewerenot to be sent
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the tax bill, norany delinquentnotice, exemptionnotice or changenotice. (PCB II, Pet. Ex. 9

attachments). The records do indicate that Judith Skateswas to be sent the tax bill, any

delinquentnotice, exemptionnotice and changenotice. Id The problemwith the Applicant’s

argumentis that Section 39.2(b)doesnot in any wayprovidethat if someonehasagreedthat a

tax bill is to be sent to only one specific owner that somehownegatesthe responsibilityof an

individual attemptingto sitea landfill from providingSection39.2(b)noticesto all otherowners.

The fact that an owner hasagreedto havehis/her tax bill sent to a certain addressdoesnot

establishthat theownerdoesnotwant to receivenoticethat someoneintendsto build a landfill

nearthepropertyownedby that individual. Indeed,the authentictax recordsonly identify that

certainspecificnoticesneednot be sentto thoseowners,andthereis no referencethat any other

notices,suchas Section39.2(b)pre-filing notices,are in any way beingwaivedby a specific

landowner. PCB II, 12/2/03Tr. pp. 83, 87. It is perfectlyreasonablefor thefive ownersofthe

propertyto waive being senta copy of the tax bill, but still insist on receiving the requisite

statutorynotice whensomeonetries to build a landfill next doorto their property. In fact, the

affidavits of eachof theselandownersclearly indicatetheywishedto receivepre-filing notices,

and they object to the City of Kankakeeand the Applicant to attemptingto developa landfill

neajtheirpropertywithout providingnoticeandan opportunityto respond.

It is particular]yegregiousthat theApplicant failed to servethesefive ownerswhenthis

particularparcelofpropertywas a hotly contestedsubjectof Town& CountryI. By the time the

applicationwas refiled, theApplicant was well awareof Judith Skates’address,and could have

sent a processserveror an investigatorto speakwith her to determinethe addressesof her

siblings. Therecould havebeena varietyof methodsemployedby the Applicant to determine

the addressesof the other owners, including but not limited to, receiving some type of an
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agreementfrom thoseownersthat Judith Skatescould acceptpre-fihingnotices; At no time did

theApplicant everattemptto acquiresuchan agreementand, instead,electedto ignorethe fact

that six differentpeoplewereidentifiedasowning theparcelofpropertyandthat noticewasonly

beingsentto oneowner. At aminimum, underCity ofKankakeev. WasteManagement,separate

noticeshouldhavebeensentto eachownerofrecordat theSkatesaddress.

It is clear that City ofKankakeev. WasteManagement,3-125, 133, 134, 135, (Aug. 7,

2003) is controlling, astheefforts employedby T&C to servetheseownerswerefar lessdiligent

than thoseemployedby WasteManagementin regardto its application. In City of Kankakee,

WasteManagementnot only sent a certified mailing to the very addresswhere Mrs. Keller

residedwith herhusband,but alsosentnoticesby regularmail directly to Mrs. Keller, attempted

personalserviceon five occasionsand even firmly affixed a notice to the residenceof Mrs.

Keller. Id. at Slip. op. at 14. In this case,the Applicant neversentnotice to the last known

addressof Gary Bradshaw,JamesBradshaw,Jay Bradshaw,Ted Bradshawor Denise Fogle.

Furthermore,WasteManagementknew from theauthentictax recordsthat Mrs. Keller actually

residedwith Mr. Keller, and accordinglysenta certifiedmailing to that address. Id. This was

still foundto be insufficientbecausetwo separatenoticeswerenot sentto thatresidence.Id.

In this case,T&C had absolutelyno evidencethat thesefive owners residedwith Ms.

Skates, and, regardless,T&C only sent one notice. Worse yet, Ms. VonPerbandt(T&C’s

purportedprocessserver)testifiedat Town & CountryI that it was herunderstandingthat these

ownersdid notresidewith Mrs. Skates,andmanyof themwereout of state. PCB I, 11/6/02Tr.

286-287. Therefore,the Applicantactuallyknew that its noticewould not be receivedby these

owners,butnonethelesssentit to theOnargaaddressanyway.
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The Applicant cannot argue that somehowthe decisionin Town & County I is res

judicata to this issue. The Applicant hasalreadyarguedthat somehowthis applicationis not

substantiallythesameas thefirst applicationand,therefore,this is a completelydifferentmatter

to which notice was required. Furthermore,in the underlyingcase,the Applicant improperly

suggestedthat therewas someconflict betweenthe Treasurerand theAssessor’srecordswhen

indeed therewas no conflict. Finally, the knowledgeof the Applicant at the time it was

providingnoticeof the2003 applicationwas different thantheknowledgethat it had at thetime

of the 2002 applicationin that theApplicant was undeniablyawarethat therewere six owners,

andthat theydid not residewith JudithSkates.BecausetheApplicant failedto serveeachowner

of the Bradshaw/Skatesproperty,the City of Kankakeedid not havejurisdiction to hear the

siting application,andthedecisionshouldbe reversed.

b. The Applicant Did Not Effectuate Actual Service Upon Numerous
Owners of Property Entitled to Service.

As explainedabove,thePollution ControlBoardhasnow unequivocallyruled that once

an Applicant identifies the owner of a property, the Applicant needonly sendthat owner a

certified mail receipt at his presentaddressand that serviceis effective upon sendingeven

without evidenceof actual receipt. City of Kankakeev. WasteManagement,Slip op. 14.

However,if at somepoint the appellatecourt or thePCB overrulesthe decisionin the City of

Kankakeev. WasteManagement,thentheCity still doesnot havejurisdictionbecausethereis no

evidenceofactualreceiptby numerousowners.

i. Return Receipts of Numerous Parcels Were Signed by
Individuals Other Than the Owner ofthe Property.

The Applicant failed to provide sufficient evidencethat theseowners of record, as

evidencedby the authentictax recordsof the County, actually receivedthe notice requiredby

Section3 9.2(b). Specifically,noticewasimproperasto the following parcels:
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Thefollowing RegisteredLettersto landownerswere not signedby the addresses,
its agentorevenan apparentfamily member:

1. Registeredletter sent to Gary L. Bradshaw,JamesR. Bradshaw,JayD. Bradshaw,and
DeniseFogle,in careof JudithA. Skateswassignedfor by JudithSkatesasaddressee.

2. RegisteredLetter addressedto Linda Skeenwas signed for by CoraleeSkeen,who did
not declareherself as her agent. Coralee Skeen also signed for RegisteredLetters
addressedto GeraldineM. Cann,ShirleyA. Marion, DelmarL. Skeen,RobertS. Skeen,
Norma3. Stauffenberg,JudithM. Trepanier,andSkeenFarms,but did not declareherself
as agent for any of the above. Robert S. Skeen later signed for a RegisteredLetter
himself at 1590 W. 3500 5. Rd., Kankakee,IL 60901. CoraleeSkeenhad previously
signeda RegisteredLetter for RobertS. Skeenatthat sameaddress.

3. RegisteredLetter addressedto Willie Walker was signedfor by Leslie Wilson, Jr., who
wasnot declaredasan agent.

4. E. Paquettesignedfor RegisteredLettersaddressedto David Ledoux,RebeccaLedoux,
andNormanL. Paquette,but did not declareherselfasan agentof them. E. Paquettedid
sign for her own RegisteredLetter.

5. RegisteredLettersaddressedto FrederickForteand Mary Thompsonwere signedfor by
LanaForte,whodid not declareherselfasan agentof either.

6. RegisteredLetter addressedto KankakeeFederalSavingsBank was signedfor by Karen
Clutz, who did not declareherselfas its agent.

7. RegisteredLetters addressedto ICC Railroad and Illinois Central Railroad Co. Real
EstateTax Dept. weresignedfor by R. Jedlinski,who did not declarehimselfasagentof
either.

8. RegisteredLetteraddressedto LelandMilk was signedfor by athird personwho did not
declarehimselfasan agent.

9. RegisteredLetter addressedto Milo Fleming was signed for by Nancy Davenport,who
did not declareherselfashis agent.

10. RegisteredLetteraddressedto CharlesR. Burkewassignedfor by Mary Grace,who did
not declareherselfto be his agent.

The following RegisteredLetters were sent to governmentpersonnel,but not
signedfor by agents:

I. RegisteredLetter addressedto PatWelch, StateSenator,was signedfor by L. Bland,who
did not declareherselfagent.

2. RegisteredLetteraddressedto DebbieHalvorsen,StateRepresentative,wassignedfor by
JeanneMathy,who did notdeclareherselfasher agent.
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3. RegisteredLetteraddressedto LawrenceWalsh,StateSenator,wassignedfor by Beverly
Edman,who did not declareherselfashis agent. TheRegisteredLetterto Mr. Walshwas
noton theNoticeList butwasfoundin the returnreceipts.

4. RegisteredLetter addressedto JohnNovak, State Representative,was signed for by
ColleenPriebal,who did notdeclareherselfashis agent.

The following RegisteredLetters were signedby apparentfamily relations, and
who werenotdeclaredor demonstratedto be agents:

1. RegisteredLetteraddressedto Michael P. Bellusowassignedfor by YolandaM. Belluso,
who did notdeclareherselfashis agent.

2. RegisteredLetteraddressedto LawrenceL. Horrell by wassignedfor by Patti Horrell as
addressee.

3. RegisteredLetteraddressedto William Ohrtwassignedfor by Marilyn Ohrt, but shedid
notdeclareherselfashis agent.

4. RegisteredLettersaddressedto JeannineKinkin and RussellKinkin were signedfor by
DannyKinkin, who did notdeclarehimselftheiragent.

5. RegisteredLetteraddressedto Jill A. Hansenwassignedfor by Kevin Hansen,but he did
not declarehewasher agent. A RegisteredLetteraddressedto Kevin Hansencontaineda
different addressthan it wasaddressedto: 876 E. 3100N. Rd., Clifton, IL 60927,but it
wassignedfor byKevin Hansen.

6. RegisteredLetteraddressedto BessieJordanwassignedfor by JakeJordan,who did not
declarehimselfasheragent.

7. RegisteredLetteraddressedto RosePerkinswassignedfor by DomeshaPerkins,who did
not declareherselfasheragent.

8. RegisteredLetteraddressedto LouiseGutierrezwassignedfor by Adrian Gutierrez,who
did notdeclarehimselfasher agent. This occurredtwice.

9. RegisteredLetteraddressedto DonaldBenoit was signedfor by BarbaraBenoit, who did

notdeclareherselfashis agent.

On eachof theseparcelsthebox on thereturnreceiptwhich indicatesthat thesignorwas

theagentof theaddresseewasnot marked. Therefore,eachsuchreceipton its face,primafacic,

indicatesthesignorwasnot theagentof theaddressee.No furtherdocumentationwassubmitted

by the Applicant to confirm either: (I) that the individual who did acceptservicefor a specific
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parcelwastheauthorizedagentoftheownersof thatparcel;or (2) that theownersthatappearin

theauthentictax recordsof theCountyactuallyreceivedthepre-filing notice in atimely fashion.

The following were signedby individuals other than theowner, but the “agent”
box on thereceiptwaschecked:

I. RegisteredLetter addressedto Minnie CreekDrainageDistrict wassigned for by Bret
Perreauttasagent.

2. RegisteredLetter addressedto Ron Thompson,Otto Township Supervisor,was signed
for by Betty Thompsonas agent. A new addresswas indicated: 803 F. RosanneCir.,
Kankakee,IL 60901.

3. RegisteredLetter addressedto Dr. Shari L. Marshall, Superintendentof Schools for
CentralCommunityUnit District #4,wassignedfor by Cindy Saxsonasagent.

4. RegisteredLetteraddressedto DOT wassignedfor by PatrickWoulfeasagent.

5. RegisteredLetteraddressedto Mary K. O’Brien, StateRepresentative,was signedfor by
Mike McGuireasagent.

6. RegisteredLetter addressedto Katie Cooperwas signedfor by CharlesCooperasher
agent.

7. RegisteredLetter addressedto RandyTobenskiwas signedfor by RandyTobenskias
agent.

8. RegisteredLetteraddressedto JohnF. Mullin wassignedfor by RitaMullin asagent.

9. RegisteredLetter addressedto Bret Perreaultwas signed for by MargaretPerreaultas
agent. Also listed wasa differentaddress:4527S. 5000W, Kankakee,IL 60901

10. RegisteredLetteraddressedto MargieA. }lartman was signedfor by GeraldHartmanas
agentandaddressee.

Though the “agent” box wascheckedon thesereturnreceipts,therewasno testimonyat

the hearingregardingwhetherthe individual was the legally recognizedagentfor serviceof

process.Merely signingthereturnreceiptcardis insufficient to establishagency. IEPA v. RCS,

Inc. andMichael DuVall, AC 96-12, 1995 WL 747 694 (Dec. 7, 1995); Trepanier~ Board of

Trusteesof the University of Illinois Chicago, PCB 97-50 (Nov. 21, 1996)? Therefore, the

The NOB rejected this argument in Town & CountryI based on DiMaggio v. Solid WasteAgencyof
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KankakeeCity Council was not vestedwith jurisdictionas theApplicant failed to show that the

owneror its authorizedagentreceivedtherequiredpre-fihingnoticesandthe City Council should

issuea finding that it hadno jurisdiction.

C. The City Council Did Not Have Jurisdiction Becausethe Applicant Failed to Submit
a Complete Application.

Section3 9.2(c) requiresthe Applicant to file acopyof its requestwith themunicipality

and “[tjhe proposalshall includethesubstanceoftheApplicant’sproposal.” 415 ILCS 39.2(c).

All such documentsmust then be made available for public inspection. Id. There is a

presumptionof prejudicewhenan application and otherrequiredfilings arenot availableto the

public. American Bottom Conservancyv. Village of Fairmount and WasteManagementof

Illinois, Inc.. PCB00-2000(Oct. 19, 2000). Theunavailabilityofpublic materialsrequiredto be

filed as part of the siting application is fundamentallyunfair. ResidentsAgainsta Polluted

Environmentv. CountyofLaSalle,PCB 96-243(Sept. 19, 1996).

In this case,theApplicant failed to submitthesensitivityanalyseswhicharenecessaryto

determinethe accuracyof the assumptionsthat theApplicantmadeto concludethat the landfill

protectedthe public health, welfare and environment, including failing to file the sensitivity

analysesregardingthehydraulic conductivity of thedolomitebeneaththe landfill. Sensitivity

analyseswere particularly important in this casebecause,as further discussedin regard to

Criterion ii below, the Applicant erroneouslyexcludedfrom the calculationof the hydraulic

conductivity any dolomite that waswithin nine feet of the surface,even if that dolomite was

visually notedasbeingunweatheredand competent. Therefore,theApplicant actuallyskewed

thehydraulicconductivityresultsof thedolomitebeneathandsurroundingthe landfill.

Northern Cook County, PCB 89-138 (Jan.11, 1990). However, if Town & Countryfor City ofKankakeev.
WasteManagement areoverturned,the Ogle County decision,which was decidedby an Appellate Courtof
Illinois, clearly establishesthat actual servicemust be acquired. Ogle County, 272 Ill.app.3d 184, 649
N.E.2d 545.
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As Engineer Schuh pointed out, even the tests performedby the Applicant actually

showedthat the hydraulic conductivity of the bedrock on the landfill is highly variablewith

variationsup to 60,000 times. T&C II, 6/27/03Tr, Vol. 4-B, 114-115.Mr. Schuhexplainedthat

usinga geologicmeanwithout consideringthesensitivityof that geologicmean,especiallywhen

the variationsare up to 60,000times, could resultin the analysisofthe safetyof the landfill in

“beingwayoff.” Id. at 121. Furthermore,theApplicantonly ranonespecificgravityteston one

rock core to determinetheprimaryporosityofthebedrockat the siteof the landfill, ratherthan

consideringthe secondaryporosity (i.e. the porocity throughthe fracturesthat the Applicant

determineddo existat the siteby its angleborings). Ultimately, Mr. Schuhpointedout thatthe

porosityfigure that wasusedby the Applicant wassimply the wrongnumber. Id. at 125-126.

Furthermore,the Applicant failed to include any sensitivity analysesin regardto the bedrock

porosity. Id. at 126.

Mr. Schuh also pointed out that Applicant’s Exhibit G 31, clearly shows that the

groundwaterflow is to the east,north and south, in otherwords it is variableat the site. Id. at

127-128. It is uncontrovertedthat thevertical gradientis twelvetimesgreaterthanthehorizontal

gradient. Id. at 133. However,the Applicant modeledthe site as if therewas no real vertical

gradient. Id. In fact, the lower gradientwasnot modeledat all, which shouldhavebeenpartof

thesensitivityanalysis. Jd. at 133-134.

The Applicant did not perform sensitivity analysesfor porosity, gradient, dispersion

coefficient, or leachatestrength. T&C H 6/27/03Tr. Vol. 4C, p. 15. Mr. Schuhnotedthat even

with the non-conservativehydraulic conductivity assumptionsused by the Applicant, the

application “exceed(s) some of the leachateparameterssuch that they would have to do

additionalmonitoring.” Id. at 16. Mr. Schuhwasparticularly concernedthat if the Applicant
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hadperformedthe appropriatesensitivity analyses,theresultscouldhavebeenevenworsethan

were alreadyfound. Id. at 17. Mr. Schuhreiteratedthat “thepoint wasthat no sensitivitywas

doneon porosity and you don’t know what the numberis, and you didn’t run any sensitivity

analysesto seewhat effect themodelhasby changingtheporosity.” Id. at 35.

In responseto the testimony of Mr. Schuh, the Applicant attempted to have its

hydrogeologicexperttestify that certainsensitivityanalyseswereperformedalthoughtheywere

not includedin the application. This testimonywasthe subjectof extensiveargumentbetween

counselon thegroundsthat if suchanalyseswere so importantto determinewhetherthe health,

safetyand welfare were protectedby this proposal,then this datashouldhavebeenincludedin

the applicationfor reviewby theobjectors,theCity Council, andthe interestedpublic. PCB II,

6/28/03Tr. Vol. 5-A, 38-62.

The only explanationoffered by the Applicant for not providing suchvital information

was that it would haveinvolved four or five additional bindersto the application. Id. at 62.

First, that is not a valid reasonfor an incompleteapplication. Second,the Applicant’s expert,

Mr. Drommerhausen,admittedthat at a minimum he couldhaveprovideda shortsummaryofhis

results,and“in hindsightnow, I think I would includeit” in an application. Id. at 77. (Emphasis

added). Therefore, the Applicant’s own hydrogeologicexpert admitted that the sensitivity

analysesin this casewere imperativeto the substanceof the proposaland should have been

includedtheapplication.

Therefore, under Section 39.2(c) the application was incomplete, and the City of

Kankakeedid not havejurisdiction.
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II. THE CITY COUNCIL’S DECISION THAT THE
APPLICATION MET THE SECTION 39.2(A) CRITERIA

IS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE

All of the statutory criteria set forth in section39.2(a) of the Illinois Environmental

ProtectionAct (Act) must be satisfiedbefore siting approval for a regional pollution control

facility maybegranted. WasteManagementofIllinois, Inc. v. Illinois Pollution ControlBoard,

160 Ill.App.3d 434, 442-43,513 N.E.2d 592 (2d Dist. 1987);L4.R.F. Landfill Inc. v. Pollution

ControlBoard, 174 Ill.App.3d 82, 90, 528 N.E.2d390, 395 (2dDist. 1988). If an applicantfails

to establishany one of the criteria, the applicationmust be denied. See WasteManagementof

Illinois, Inc. v. Illinois Pollution Control Board, 175 Ill.App.3d 1023, 520 N.E.2d682, 689 (2d

Dist. 1988).

A. Standardof Review

ThePollution Control Boardmust reversethe decisionof a local siting authority if that

decisionis againstthemanifestweight of theevidence.LandandLakesCo. v. illinois Pollution

Control Board, 319 Ill.App.3d 41, 743 N.E.2d 188 (3d Dist. 2000); Industrial Fuels &

Resources/Illinois,Inc. v. Illinois Pollution Control Board, 227 I1l.App.3d 533, 592 N.E.2d 148

(1st Dist. 1992). A decisionis againstthe manifestweightof the evidenceif theoppositeresult

is clearlyevident. LandandLakes,319 Ill.App.3d at 48, 743 N.E.2dat 191.

The KankakeeCity Council’s grantingof siting approval to T&C must be reversed

becausethe City Council’s decisionwasagainstthe manifestweight of the evidenceas T&C

failed to meetcriteria (i), (ii) and(viii) set forth in section39.2(a)of theAct.

B. Statementof FactsRegardingCriterion ii and viii

With respectto Criterion ii, five witnessestestified, three on behalfof T&C, one on

behalf of Waste Managementand one on behalf of the County of Kankakee. Daniel

Drommerhausen,a hydrogeologistpaidby T&C, wasthe first to testifywith respectto criterion
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ii. Mr. Drommerhausenadmitted that therewere fracturesand possibly even joints in the

dolomite locatedbelow the proposedsite, but he did not depict them on the diagram of the

proposedsite containedin the application. T&C U, 6/24/03Tr. Vol. 1-C, 24-25; T&C 6/25/03

Tr. Vol. 2-B, 21. Mr. Drommerhausenalso admittedthat theuppermostaquiferis hydraulically

connectedto the competentdolomite. T&C II, 6/25/03Tr. Vol. 2-A, 40. Mr. Drommerhausen

thrtheradmittedthat therewas a downwardgradientmeasuredat the site; however,he failed to

providea calculationof verticalhydraulicconductivity in theapplication. Id. at 50, 74, 96; App.

2.2-43. Mr. Drommerhausenadmittedthat he failed to include any analysesin the Application

establishingthat the downwardvertical flow would becomean upwardflow afterthe landfill is

completed.T&C II, 6/25/03Tr. Vol. 2-A, 97. He also failed to includeanysensitivityanalyses

in theApplication. Id. at 87; T&C II 6/28/03Vol. 5-A, 39.

Devin Moose,a civil engineer,was also retainedby T&C to againprovidetestimonyin

supportof criterion ii of the Application. Mr. Moosetestified that the only monitoring system

for the sitewould be locatedin theuppermostportion of thebedrockaquifer. T&C II, 6/25/03

Tr. Vol. 2-C, 11-12, 47-48. Mr. Moose explainedthat since T&C’s filing of its previous

applicationin 2002, additionaltesting showedthat vertical fracturingexistsin thebedrockbelow

the site. T&C II, 6/26/03 Tr. Vol. 3-A, 25. Mr. Mooseassertedthat eventhoughthe dolomite

below thelandfill maybe consideredan aquifer ‘in thebig picture,”he testifiedthat basedon its

permeabilitiesat the locationshe tested,the dolomitebelow the site ‘could be consideredan

aquitard.’ Id, at 74.

David Daniel, a professor,also testifiedon behalfof T&C with respectto criterion ii.

T&C II 6/26/03Tr. Vol. 3-B, 40-41. Mr. Daniel testifiedthatregionallydolomiteis an aquifer,

but thatthehydraulicconductivitiesof thedolomitebelowtheproposedfacility fell in gray areas
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betweenan aquifer and aquitard. Id. at 54-55. Nevertheless,Dr. Daniel statedthat he would

probablycharacterizethe areabelow thesite as an aquifer. Id. at 55. Dr. Daniel also admitted

that therewaspresentlya downwardflow atthesite, Id. at 116.

The County of Kankakeepresentedthe testimony of a well-qualified engineerwith

substantialexperiencein hydrogeologicalstudyand landfills, Mr. Jeffrey C. Schuh,P.E. T&C

II, 6/27/03Vol. 4-B, 103-138;T&C 116/27/03Vol. 4-C, 7-131. Mr. Schuhtestified that he was

retainedby the County to provide an honestand objectiveopinion regardingthe safetyof the

proposedlandfill that would be presentedin a public forum. T&C II, 6/27/03 Tr. Vol. 4-B, 109-

110, 112-113. Mr. Schuh foundthat T&C failed to adequatelycharacterizethebedrockbeneath

the landfill, which he explainedis absolutelynecessaryin order to createa valid conceptual

model. Id. at 116. Mr. Schuhtestified that in his professionalopinion therewas simply not

properanalysesperformedby T&C for one to responsiblystatethat the landfill was safe.T&C

II, 6/27/03 Tr. Vol. 4-C, 18. Mr. Schuh explainedthat becauseno sensitivity analyseswere

containedin application,it was impossiblefor T&C to establishthat the landfill will protect the

public health, safetyand welfare. Id. at 14-15. Basedon the evidencepresented,Mr. Schuh

concludedthat T&C failed to provide sufficient evidenceto demonstratethat the landfill was

safe. Id. at 18.

Mr. Stuart Cravens, a certified groundwaterprofessional and licensed professional

geologist,testifiedon behalfofWasteManagement.Mr. Cravensconducteda site-specificstudy

to characterizethe hydrogeologyin the immediatevicinity of the proposedlandfill. T&C II,

6/27/03Ti. Vol. 4-A, 25-26. Mr. Cravenscriticizedthestudyperformedby T&C becauseT& C

did not performany downholegeophysiclogging, a pumptestor an isotopic analysis,which are

all importantin obtainingaclearpictureofthehydrogeologyof a site. Id. at 32-41. As a result
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of his study,Mr. Cravensconcludedthat therewasevidenceof facturesto a depthofat least50

feet and that the fracturesconnectedthe weatheredzoneand the underlyingweatheredzone,

creatingahydraulic connectionbetweenthosezones. Id. at 59-67. Mr. Cravensexplainedthat

the failure to accountfor theexistenceandcharacteristicsof fracturedaquifersis a prescription

for seriousmisinterpretationof the flow dynamicsof the entire media becauseif the fractures

and connectionof the fracturesarenot understood,any type of modelingor monitoring well

constructionplacementcould be incorrect. T&C II 6/27/03 Tr. Vol. 4-B, 73. Mr. Cravens

concludedthat in his opinion, “the landfill is unsuitablebasedon the hydrogeology.” Id. at 91.

He also concludedthat the additional workperformedby T&C following this Board’s denial of

T&C’s 2002Application “just wasn’tsufficient. . . to havethefull picture.” Id. at 100.

Additionally, Mr. Yarborough,a geologist recommendedby Tom Volini, waspaid and

hiredby thecity to reviewthehydrogeologyinformationin T&C’s 2003 Applicationand submit

variousreports. Mr. Yarboroughdid not testify at the public hearing,andwas not subjectedto

cross-examination,but instead,he submittedthreeseparatewritten reports,datedApril 14, 2003,

May 1, 2003 and July 24, 2003. Thosereportswere not submitteduntil after the closeof the

public commentperiod. The April 14, 2003 report recommendedthat all exposedjoints be

grouted. PCB II, Pet. Ex. 3. However, noneof his reportsestablisheda methodfor groutingor

methodoftestingits effectiveness.

With respectto criterion viii, the evidenceestablishedthat theCountyof Kankakeehad

first adoptedits Solid WasteManagementPlan(“Plan”) in 1993 andreadoptedit in 1995. PCB

II C 1626-1776,Public Commentof the County of Kankakee. The Illinois Environmental

Protection Agency (IEPA) reviewed the 1995 Plan and found that it was developed in

accordancewith theplanningprocessrequiredin the Solid WastePlanningand RecyclingAct.
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id., letter from IEPA dated 10/2/95. Thereafter,in 2000, KankakeeCounty reviewed and

updatedits Plan, and the JEPA concludedthat “Kankakee County’s five-year plan updatehas

beencompletedin accordancewith the provisions required in the SWRPA.” Id., letter from

IEPA dated 10/2/00. KankakeeCounty made amendmentsto the Plan on October9, 2001,

March 12, 2002,and February11,2003. Id.

The pertinent March 12, 2002 amendmentsestablisheda new requirementthat the

owner/operatorof anynewor expandedregionalpollution control facility “post andmaintain for

the life of such regional pollution control facility either: (1) an environmentalcontingency

escrowfund of a minimum of $1 million dollars basedupon an annualpaymentnot to exceed

five (5) years,or (2) someothertypeofpaymentorperformancebondor policy ofonsite/offsite

environmental impairment insurancein a form and amount acceptableto the County.” Id.,

Resolution01-10-09-393. Theamendmentalso requiredthe owneror operatorof a proposed

new landfill or landfill expansionin theCountyto “establishapropertyvalueguaranteeprogram

to bepreparedby an independententity satisfactoryto the County.” Id. TheFebruary11,

2003 amendmentis quotedin its entiretyin theargumentbelow,but it providesin pertinentpart:

“It is the intent of KankakeeCounty that no landfills or landfill operationsbe sited, located,

developedor operatedwithin KankakeeCountyotherthantheexisting landfill locatedsoutheast

of the Intersectionof U.S. Route 45/52 and 6000 South Road in Otto Township, Kankakee

County,Illinois.” SeeAppendixC.

Devin Moosetestifiedon behalfof T&C on criterion viii. T&C II, 6/26/03Tr. Vol. 3-C,

12-97). While Mr. Moose testified that the terms “contiguous” containedin the Plan were

ambiguous,he admitted that the proposedfacility and the existing KankakeeCounty facility

would not be contiguous. Id. at 58-59. Mr. Moose also testified that the phrase“existing
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landfill” was ambiguouswhenreadin isolation,but thatby looking beyondoneclause,themost

logical conclusionwas that the phrase“existing landfill” referred to the WasteManagement

facility, especiallysincethe WasteManagementfacility was the only operatingfacility in the

County. Id. at 57-58,8 1-82.

C. The City Council’s Finding that the Proposed Landfill Met Criterion ii is Against
theManifest Weight of the Evidence.

Section 39.2(a)(ii) requires that “The facility [be] located, designed,and operatedto

protectthe public health, safety,and welfare.” T&C failed to establishthis criterion; therefore,

the City Council’sconclusionthat this criterionwas met was againstthe manifestweight of the

evidence.

As explainedabove,in 2002, T&C filed a substantiallysimilar Application to the one

filed with the siting authorityin this case. After reviewingthe 2002 Applicationandtestimony

providedby T&C in supportof that Application, this Board foundthat City Council’sdecision

that the facility met criterion ii was against the manifest weight of the evidencebecauseof

deficienciesin the designand location oftheproposedlandfill. SeeTown & Country1, slip op.

at 25-28. Specifically, this Board found that T&C failed to establishthat the facility would

protectthepublic health,safetyandwelfarebecauseit would be locatedin an aquifer. Id. at 27-

28. Furthermore,theBoardfoundthat thedesignof the landfill failed to accountfor the impacts

of both the horizontal and vertical flow of contaminantsbecausewhile “Town & County

indicatedit would fill any cracksin thebedrockwith grout[,]” . . . “the effectivenessof thegrout

to restrict verticalflow wasnot measured.”Id. at 27. Finally, theBoardconcludedthat theCity

Council’s condition that “[a]dequatemeasuresshall be takento assureprotectionof any andall

aquifers from contaminationas required by the EPA through its permitting process” was

insufficientto “cure thelackof evidence”presentedby T&C. Id.
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T&C contendsthat its 2003 Application addresses“each and every one of theperceived

weaknesseswhich the Pollution Control Board identified in its decision.” T&C II, 6/24/03 Tr.

Vol. 1-A, 60. However,in fact, the 2003 Application doesnot cure any of the problemsthat

plaguedthe design and location of this samefacility in 2002. This is truebecauseT&C has

assertedthat thedolomitebelow thesite is a fracturedaquifer. T&C II, 6/25/03Tr. Vol. 3-A, 25,

70. In light of this concession,and thepotentialfor impactto the aquiferand areawatersupply,

T&C hascompletelyfailed to demonstratethat theaquiferwill beprotectedfrom the impactsof

vertical flow of contaminantson this site. Furthermore,the City Council hasonceagainweakly

(and improperly) attempted to cure these deficiencies through a condition that places the

responsibilityof ensuringthat the facility is protectiveof the health, safetyand welfare in the

handsof theIEPA, ratherthantheCity Council, whereit belongs.

1. T&C Once Again Failed to Properly Characterize the Bedrock Below the
Site.

In its most recentapplication,T&C has characterizedtheuppernine feetof the Silurian

Dolomite as highly permeableor “weathered.” T&C II, 6/25/03 Tr. Vol. 2-A, 13. T&C

characterizedthe portion of the Silurian Dolomite below the weatheredzone as competent

bedrock,or an aquitard. T&C II, 6/24/03Tr. Vol. 1-C, 9-10; T&C II, 6/26/03Tr. Vol. 3-A, 73-

74. However, the manifestweight of the evidenceestablishesthat the competentbedrock is

actually an aquifer,aswas specifically found by theCity Council. PCB II, Pet. Ex. 1, p. 12,

para. 1. Tn fact, T&C’s own witnessevenadmittedthat the landfill will be locatedin theaquifer.

(T&C II 6/26/03Tr. Vol. 3-B, 55.

However, insteadof simply readily admitting that the proposedlandfill is sited on an

aquifer, T&C continuedto assertat the siting hearingthat the lower zone of the bedrock is

competent,or relatively impermeable,and will thereforeprovide an additional barrier for the
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landfill. T&C II, 6/24/03 Tr. Vol. I-C, 9-10; T&C II 6/26/03 Tr. Vol. 3-A, 73-74. Becauseof

T&C’s mischaracterizationofthebedrockbeneaththeproposedlandfill, T&C hasagaindesigned

its landfill to be constructedon and within an aquifer, which is not protectiveof the public

health,safetyandwelfare.

In attemptingto show that the areaunder the proposedlandfill is an aquitard,T&C

dramaticallyunderestimatedthehydraulic conductivityof the dolomitethat will be left in place

and in contactwith the landfill. This underestimationis significantbecausethe designof a

landfill is basedon the geologic and hydrogeologicconditions at the site. T&C II App., pp.

10130-10131; T&C 11, App,, pp. 2.3-2, 2.7-1. Without an accurate hydrogeologic

characterization,thenecessaryfoundationfor thedevelopmentofan environmentallyprotective

landfill designdoesnot exist.

T&C grossly underestimated the hydraulic conductivity of the bedrock by

mischaracterizingnumerousslug test results as being representativeof “weathered” bedrock

whenactuallythe slug testswereperformedon unweatheredbedrockthat will remainbelow the

landfill. After performing49 slug testsin thebedrockat 26 well locationsT&C II App., p. 2, 7-

4, T&C thenusedcertainslugtestresultsto determinethehydraulic conductivityof thebedrock

below andsurroundingthe landfill. However,T&C inexplicablyexcludedall slug testresultsfor

tests that had a screeninterval within nine feet of the surface,eventhoughthe field engineers

determinedthat much of the dolomite was unweatheredand competent. T&C II, 6/25/03 Tr.

Vol. 2-A, 82-83. This is particularlytroubling becauseT&C admitted it will only removethe

dolomite within the first nine feet that it visually determinesis “weathered.” Id. at 89.

Consequently,T&C has excluded the test results of bedrock that may remain in direct
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communicationwith the landfill and, therefore, T&C came to an erroneousconclusionof the

hydraulicconductivityof thebedrockwhich will interfacewith the landfill.

Mr. Jeff Schuh testified that by utilizing T&C’s data (Appendix H.3), as well as the

testimonyof Mr. Drommerhausenasto thosewells constructedin unweatheredbedrockthat

were erroneouslylisted in theweatheredbedrocktable,thebedrockremainingafter construction

will actuallyhavea coefficientof hydraulicconductivityrangingfrom 1 x 1 ci7 cmlsecto 6 x I o’~

cm/see,for a differenceofover60,000times. T&C II, 6/27/03Tr. Vol.4-B, 115. Thegeometric

meanusedby T&C to computermodelcontaminanttransportin theunweathereddolomitewas

1.13 x Io-~cm/sec,or almost 500 times lower thanthe highestmeasuredhydraulic conductivity

for therock thatwill remainbelow thelandfill afterconstruction. T&C II, 6/25/03Tr. Vol. 2-A,

115. As a result,T&C failed to examinetheeffect thehigherhydraulic conductivitywould have

on themovementof contaminants,which is asignificantissue,asfoundby thisBoardin Town&

CountryI.

T&C also misrepresentedits dataand conclusionsfrom the slug testsin thebedrockby

assigningtest resultsto thewrongbedrockzones. While T&C considered20 of thesetestresults

to representthe hydraulic conductivity permeabilityin the upperweatheredbedrock(first nine

feet), only threeof thosewells were actually constructedentirely within the weatheredzone.

Nevertheless,T&C choseto usedtheresultsfrom all 20 wells to characterizethepermeabilityof

the weatheredbedrock. T&C II, 6/24/03 Tr. Vol. 1-C, 67-68. Consequently,the interpreted

permeabilityof the unweatheredbedrockwasbasedon a significantly reducednumberof tests.

Thus, thepenneabilitiesin the lower unweatheredzonewereunderstated,supportingTown and

Country’s theory that the lower zonewas not an aquifer,but an aquitard. T&C II, 6/27/03Tr.

Vol. 4-B 118-20. If the test resultswere assignedto the appropriatezonesthat were actually

34



tested, the reportedhydraulic conductivity in the lower unweatheredzone would increase

significantly. That higher permeability is comparableto the permeability in the weathered

dolomite, and indicatesthat the unweathereddolomite is a fracturedbedrockaquifer. T&C II,

6/24/03Tr. Vol. I-C, 76-90.

The overwhelming evidence establishesthat the area directly beneath the proposed

landfill is an aquifer. In fact,boreholesthat encounteredwater-bearingfractureshadzoneswith

hydraulic conductivity values of 1o~cm/sec indicative of a productive fracturedbedrock

aquifer. T&C II, WasteManagementEx. 2, p. 5-1. Additionally, scientific studies and

publishedresearchconfirm that thedolomite in the areaof the proposedlandfill is a regionally

significant fracturedbedrockaquifer. T&C II, 6/27/03 Tr. Vol. 4-A, 66-67; T&C II Waste

ManagementEx. 2, pp. 5-2, 6-1, 6-2; Public Comment,Illinois StateWater SurveyLetterdated

5/21/03to Larry O’ConnorandMark Benoit).

It is clear that in this Application, T&C has again failed to properly characterizethe

bedrockbelow the sitebecauseeventhoughT&C’s own witnessadmittedthat thebedrockis an

aquifer,he qualified that statementby contendingit a low-producingarea. T&C II, 6/26/03Tr.

Vol. 3-A, 37-38. However, thewater well log information containedin the Siting Application

establishesthepresenceof over 300 water wells within two miles of the site. T&C I App., pp.

30013-30061. More thanhalf of thesewells are drawing water from the lower zone of the

Silurian Dolomite that Town & Country characterizedas an aquitard. T&C I App., pp. 30013-

30054;T&C I, 6/24/02Tv., 112-140;T&C 11, 6/27/03Tr. Vol. 4-A, 68-69. This evidenceclearly

establishesthat the aquifer is producing significant amounts of water and that T&C’s

characterizationsofthebedrockcommunicatingwith thesitearegrosslyinaccurate.
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Justas theBoard found with respectto T&C’s 2002 Application, theevidencepresented

in its 2003 Application still ‘overwhelminglyestablishesthat the landfill is locatedon an aquifer

andTown& Country’sdesigndoesnot adequatelyaddressthat fact.” Town & CountryI, slip op.

at 25. BecauseT&C doesnot accuratelycharacterizethe areabeneaththe landfill, T&C has

onceagainfailed to adequatelyexaminewhat effectthat location hason this facility. As a result,

T&C hasnot establishedthat this facility is designedand locatedto protect the public health,

safety and welfare, and the City Council’s finding that criterion (ii) was met is againstthe

manifestweightofthe evidence.

2. T&C Again Failed to Adequately Consider the Impact of Vertical flow of
Contaminants on the Site.

Justas in its 2002 Application, T&C hasagainfailed to accountfor thevertical flow of

contaminantsinto the aquifer, which will occur through fractures in the bedrock and the

downwardgradientpresenton the site. T&C hasalso failed to adequatelyaccountfor vertical

flow becauseofits insufficientstudyof theporosityof thebedrock.

It is clearthat fracturesin the dolomiteaquifermustbe identifiedin orderto understand

groundwater flow and contaminant transport in fractured rock systems. T&C II, Waste

ManagementEx. No. 2, p. 1-2. Failure to account for the existenceand characteristicsof

fracturesin bedrockaquifersleadsto a misinterpretationof flow dynamics,which preventsthe

developmentofreliablemodelsfor groundwaterimpactevaluationand assessment.Id.

Based upon the dataobtainedfrom four deep wells that penetratedover 200 feet of

dolomite,Mr. Cravensdeterminedthat theSilurian Dolomite in the areaincluding theproposed

landfill is a fracturedbedrockaquiferto adepthof at least50 feetbelow thetop of thebedrock.

T&C II, 6/27/03Tr. Vol. 4-A, 66-67. He statedthat T&C’s characterizationof theunweathered

or “competent” bedrockwas not sufficient, in that the weatheredand unweatheredzones are
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hydraulically connected,with vertical movementbetweenthem through fractures. T&C II,

6/27/03Tr. Vol. 4-A, 66, 100; T&C II, WasteManagementEx. 2, p. 5-2. In addition,T&C did

not adequatelycharacterizethe locationand extentof fracturesin the dolomite,resulting in the

mischaracterizationofthedolomite. T&C II, 6/27/03Tr. 4-A, 113-114.

T&C’s failure to characterizethe fractures in the lower bedrock undemiines its

groundwaterimpactmodel andprecludesan accurateor reliablegroundwaterimpactevaluation.

As a result of this mischaracterization,T&C hasassumedno vertical flow in its groundwater

model, despitethe undeniablehydraulicconnectionin theweatheredand unweatheredzonesand

vertical flow in the dolomite. T&C II, 6/27/03 Tr. Vol. 4-B, 130-133; T&C II, Waste

ManagementEx. 2, p. 5-2. In reachinghis conclusionthat therewill be no vertical flow, Mr.

Drommerhausenignoreddatacollectedon November8, 2002,which demonstrateda significant

downwardgradient at this location. The presenceof a downwardgradientis also shown in

T&C’s FigureG3I. T&C II, 6/27/03Tr. 4-B, 129-130. This exhibit showspiezometriccontours

closing on themselves,indicatingthat thereis a verticaldownwardflow in thesouthwestportion

of the landfill footprint andwithin thezoneof attenuation. Id. at 129. Therefore,it is clearthat

T&C deliberatelyignoredthedownwardflow directionin theuppermostaquiferin coming to its

conclusions,andit is clearthattheCity Council reliedon this mischaracterizationby finding that

therewasno “needto modeldownwardmovementof contaminants.” T&C II, Pet.Ex. 12, para.

4.

It is alsoclearthat T&C mischaracterizedthepotential for vertical fractureflow because

Mr. DrommerhausentestifiedthatT&C’ s testdatadid not indicateany noticeabledifferencein

flow ratesin the areaswith and without vertical fractures.T&C II, App., p. 2.7-4. However,this

statementdirectly conflictswith theresultsof Packertestsperformedin angleboring AB-1 and
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Packertestsperformedin nearbyborings B-27 and B-28. T&C II, 6/27/03 Tr. Vol. 4-B, 117.

Thegeometricmeanof the hydraulic conductivity measuredin the angleborings was 16 times

greaterthat the geometricmeanof thehorizontalhydraulic conductivitymeasuredin thenearby

vertical borings. Id. This data,in conjunctionwith the datademonstratingdownwardvertical

flow, indicatesthat T&C has not adequatelycharacterizedthe flow at the site or adequately

consideredthe fracturespresentat this site. Thesefailures establishthat T&C hasnot met its

burdenof proving that its proposedfacility is designedandlocatedto protect the public health,

safetyandwelfare.

Finally, T&C has failed to account for the vertical flow of contaminantsbecauseT&C

failed to perform a properanalysisof porosity. Mr. Drommerhausentestified that the porosity

usedin the GroundwaterImpact Evaluation(GIE) was not the secondaryporosity, but was

insteadthe primaryporosity of the uppermostaquifer. Therefore,T&C did not considerthe

potential for the porosityto vary with depthandlateralextent, andperformedall analysesusing

the estimatedporosity without regard for natural variation. Secondaryporosity was neither

measurednorestimated. T&C II, 6/27/03Tr. Vol. 4-B, 125. Becausesecondaryporositywas

nevermeasured,T&C failed to considerthat contaminantsmaybe able to flow throughcavities

andopeningsin thedolomiteaquifer.

Becauseof the failures identified above,T&C did not meet its burdenof proving that its

proposedfacility wasdesignedandlocatedto protectthepublic health,safetyand welfare.

3. T&C has Failed to Protect Against theVerticalFlow of Contaminants on the
Site, and the City’s Condition Requiring Grouting of All Fractures DoesNot
Alleviate That Deficiency.

In defenseof its 2002 application, T&C indicated it would fill any cracksin the bedrock

with grout, which was insufficient according to this Board becauseT&C failed to measureif the

grout would be effective in restrictingtheverticalflow of contaminants.SeeTown & CountryI,
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slip op. at 27. Possiblybecauseof this Board’s criticism of T&C’s failure to determinethe

effectivenessof the grouting, T&C did not recommendgrouting in its 2003 Application.

However,T&C’s failure to include grouting in its new application not only did not cure the

problem in the earlier Application, but it actually compoundedthe problem, as the current

Application againcontainsno protectionagainstthevertical flow of contaminantseventhoughit

is clear that thereneeds to be some protectionagainstthat problem, as emphasizedby Mr.

RonaldYarborough,a geologistretainedby theCity.

In his April 14, 2003 report, Mr. Yarboroughstatedthat “[t]he Silurian Dolomite has

‘intrinsic permeability’which is dueto primaryopcningsformedwith therock, beddingandvugs

-- and secondaryopeningscreatedaftertherock wasformed(joints -- solutionchannels).” T&C

II, Pet. Ex. 3, p. 3; C1595. Mr. Yarboroughexplainedthat “[tjhe Silurian Dolomite relies on

‘fractures--jointsor bedding’ openingsto be classified as an aquifer.” Id. at p. 4; Cl 596. He

stated further that “[i]t is known that the weathereddolomite and competentdolomite are

aquiferswith the greatestvariability in the competentdolomite.” it!. at p. 5; C1597. Mr.

Yarboroughconcludedthat the proposedlandfill would not affect the groundwaterin the area

surroundingthe landfill so long as exposedjoints in the “competent” bedrock invert were

grouted. Id. at p. 1; C1612. AlthoughMr. Yarboroughstatedthat all exposedjointsbe grouted,

hedid not proposeamethodfor doing so, Id. atp. 5, C1597. Moreover,he admittedthat “[t]his

writer doesnot know ofameansto testsealingofthejoints.” Id. at p. 5, C1597.

As a resultof Mr. Yarborough’sconclusions,theCity Council imposeda condition that

required T&C to grout. That condition provides: “The applicantshall causethe pressure

groutingof all openjoints found in the exposedcompetentDolomite on the landfill invert as
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thoseopenjoints arediscovereduponremovalof theweatheredrockandprior to the installation

of any linerconsistentwith theapplicationpreviouslyfiled,” T&C II PetEx. 1, p. 16, para.20.

Despitethe clearneedfor sometype ofprotectionof theexposedjoints in thebedrock,

T&C’s application failed to establish any layerof protection. As a result,T&C’s Application is

fatally deficient. Thefact that theCity Council imposeda conditionthat requiredgroutingdoes

not cure T&C’s deficiency becauseT&C was required to submit an Application that

demonstratesthat the facility meetseachof thecriteria set forth in section39.2(a) of the Act.

SeeLandandLakes,319 Ill.App.3d at 45, 743 N.E.2dat 191. Clearly, T&C failed to do so, and

the City Council hadto supplementT&C’s design.It is the dutyof T&C to designa facility that

is protectiveof thehealth, safety and welfare, and not the duty of the siting authority to help

createsucha facility throughvariousconditions.

Moreover, theCity’s creationof thegroutingcondition doesnot necessarilymakeT&C’s

facility moreprotectiveof the health,safetyand welfarebecause,just as in Town & CountryI,

no one hasmeasuredor determinedthe effectivenessof grouting to restrict vertical flow. See

Town & CountryL slip op. at 27. In fact,nothingin Mr. Yarborough’sreportssubstantiatesthe

City’s condition that grouting all open joints found in the exposedSilurian Dolomite bedrock

would renderT&C’s proposedlandfill safe. The record is completelydevoid of any factsor

information to establishwhether grouting is a practical or effective meansof protectingthe

groundwater. Thereis also no evidencethat the groutingwill support, ratherthan impair, the

presentdesignofthe facility becausegroutingwasnot consideredby T&C. As aresult, thereis

no competentevidenceto establishthat thegrouting imposedby theCity will protectthepublic

healthsafetyandwelfare.
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BecauseT&C has failed to design a facility that adequatelyprotectsagainstthevertical

flow of contaminants,T&C’s facility is not protective of the public health and safety.

Furthermore,the materially deficient designof the facility cannotsimply be overcomeby an

unsubstantiatedcondition imposedby theCity, especiallysincethereis no testimonyor evidence

to establishthat sucha conditionwill rendertheproposedsitesafe. As such,the City Council’s

decision that the proposedfacility met criterion ii was against the manifest weight of the

evidence,

4. The Design and Location of this Landfill is Not Protective of the Public
Health, Safety and Welfare Because it is Located Directly Within the
Fractured Aquifer Which Will Not Be Adequately Monitored.

DespiteT&C’s attemptto arguethat the landfIll’s location on top of an aquiferhasno

negativeimpact, it is clearthatbuilding alandfill on top of andwithin anaquiferis apoordesign

that presentsa significant threat to the public health,safetyand welfare. T&C II, 6/27/03 Tr.

Vol. 4-A, p. 91. This is especiallytrue becausethere is not an adequatebuffer betweenthe

facility and theaquiferbelow. By designingthe landfill to be placeddirectly on and within the

bedrockaquifer,T&C proposedno barrieror otherprotectivelayerbetweenthebaseliner ofthe

landfill andthe aquifer. T&C II. App., p. 2.3-2. Thereis no safetybuffer below thelandfill to

preventcontaminantmigrationin theeventof arelease.T&C II. App., p. 2.3-2. Any releaseor

leakfrom thelandfill “would go right into theaquiferthat’s utilized.” T&C I 6/25/02Tr., 89.

The City erroneouslyfound that T&C’s relianceon the compositeliner and its inward

gradientdesignwassufficient to protectagainstany releasesor contaminantmigration from the

landfill. However, this finding ignores the Board’s concern as pointed out in County of

Kankakee,slip op. at 27, namelythat T&C did not evaluatehow theliner will perform for any

vertical or downwardflow of contaminants. Id. at 92. The liner wasnot modeledto evaluate

downward flow or to determinethe impact of the landfill on the unweatheredportion of the
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bedrockaquifer. T&C II, 6/27/03 Tr. Vol. 4-B, 130. Downward flow of contaminantsis an

extremelyimportantpublic healthandsafetyconsiderationespecially,when,ashere,the landfill

will sit directly on and within the aquifer and there is no impermeablebarrier betweenthe

landfill liner and the aquifer. If thereis a release,the aquiferwithin the Silurian Dolomite is

immediatelyat risk. T&C 1, 6/26/02Tr., 151.

Moreover,the designand location of this facility are clearlynot protectiveof the public

health, safety and welfarebecauseT&C failed to designan adequategroundwatermonitoring

system. A groundwatermonitoringsystemis essentialfor theprotectionof thepublic healthand

safetybecauseit is intendedto provide assurancethatthefacility is functioningasdesignedand

is not havinganyadverseimpactin groundwaterquality. T&C II App., p. 2.8-1. T&C’s landfill

is proposedto beconstructedon andwithin what it callsthe lower zoneof “competent”bedrock.

T&C II App., p. 2.3-2. T&C proposesto monitor only the weathered dolomite in its

groundwatermonitoringprogram. T&C II App., pp. 2.8-1 - 2.8-5. However,the evidencedoes

not supportT&C’s characterizationof the Silurian Dolomite as consistingof an upperzoneof

weatheredbedrockthat functions as an aquifer, and a lower zoneof competentbedrockthat

functionsasan aquitard. BecauseT&C’s hydrogeologicstudymischaracterizesthe lower zone

of the Silurian Dolomite bedrockas an aquitard, the groundwatermonitoring systemis flawed

becauseit doesnot proposeto monitor the bedrockdirectly underthe landfill. It proposesonly

to monitor the upper zone of weathereddolomite. T&C II App., p. 2.8-2. Hence, any

contaminantsreleasedfrom the facility would not bedetectedbeforereachingthe aquifer. This

is a fundamentaldeficiencywith thegroundwatermonitoring system. SeeA.R.F.Landfill, Inc v.

Pollution Control Board, 174 Ill. App. 3d 82, 528 N.E.2d390, 397 (2d Dist. 1988)(groundwater
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monitoring systemdid not sufficiently provide “early warning system” for personswith wells

locatednearthesite).

Like theotherfeaturesof the landfill, thegroundwatermonitoringsystemis not designed

to addressthis Board’s important concernsaboutvertical and horizontal flow. See Town &

Country I, slip op. at27. Mr. Drommerhausenimplies thatbecausetheweathereddolomitehasa

meanhydraulic conductivity45 times higherthanthecompetentbedrock,theweatheredbedrock

is the only material that needsto bemonitored. T&C II, 6/24/03Tr. Vol. 1-B, 126. However,

that assumptionis not consistentwith the measureddownwardgradient,which is 12 times the

horizontalgradient. T&C II, 6/27/03Tr. Vol. 4-B, 132-33. Becauseof thatdownwardgradient,

thereis potential for seepageto movevertically into thecompetentbedrockbeforeit reachesthe

perimeterof thesitewhereit canbe detectedin thewells.

The design of the proposedfacility without an impermeableclay barrier or buffer

betweenthebottom of the landfill and thebedrockaquiferand with a groundwatermonitoring

systemthat doesnot monitor the lower zoneof thedolomiteaquifer is not safe. Thesedesign

deficienciesthreatenthe public health and safety,and establishthat Town & Country hasnot

satisfiedCriterion(ii). McLeanCountyDisposalv. CountyofMcLean,207 Iii. App. 3d 477, 566

N.E.2d26,32(4thDist. 1991);A.R.F.Landfill, Inc. v. Pollution ControlBoard, 174 Ill. App. 3d

82, 528 N.E.2d 390, 397 (2d Dist. 1988); McHenry County Landfill, Inc. v. Illinois

EnvironmentalProtectionAgency,154 111. App. 3d 89, 506 N.E.2d 372, 381 (2d Dist. 1987).

Evidencethat the designof the facility is flawed from a public safetystandpointis a basis to

denythe application. Industrial Fuels& Resources/Illinois,Inc. v. Pollution ControlBoard, 227

Ill. App. 3d 533, 592 N.E.2d 148, 157 (1st Dist. 1992) (local decisionthat criterion 2 wasnot

metwas reversedwheretherewas no evidencethat facility designwasflawedfrom public safety
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standpoint);Tate v. Illinois Pollution Control Board, 188 Ill. App. 3d, 994, 544 N.E.2d 1176,

1196 (4th Dist. 1989) (local siting body may reject site if proposedfacility presentsa potential

healthhazardto thecommunity, evenif all tecimicalrequirementsofthe Illinois Environmental

ProtectionAgencyandtheBoardaremet). Becauseit is clearthat the locationanddesignof this

facility arenot protectiveof the public health and safety,the City Council’s decisionthat this

facility met criterion(ii) is againstthemanifestweightoftheevidenceandmustbe reversed.

5. T&C Failed to IncludeSensitivity Analysesin its Application and Failed to
AdequatelyEstablishInwardFlow.

In additionto the deficienciesprovidedabove,in its 2003Application T&C hasfailed to

establishthat the proposedfacility will protect the public health, safety and welfare because

T&C failed to include sensitivity analysesin its Application and failed to adequatelyestablish

inward flow at the site. Thesedeficienciesestablishthat onceagain “[t]he evidenceTown &

Countrydidpresentwasunreliable.” Town & CountryI, slip op. at 28.

T&C’s Application is dependentupon its assumptionof inward flow at the proposed

facility, an assumptionthat was relied upon by T&C in performingthe GroundwaterImpact

Evaluation(GTE). T&C II App. 2.7-15.However,T&C’s conclusionof flow reversalunder the

landfill was not analyzedor corroborated. T&C’s experttestified that the sitewill haveinward

gradient conditionsand that groundwaterflow in bedrockwill be reversedafter the landfill is

constructed. T&C II, 6/25/03 Tr. Vol. 2-A, 50. However, the analysesusedto reach that

conclusionare flawedbecausetheyarebasedon theworst casescenario,assumingtheclay liner

is only 3 feet thick (whenon average,the combinedclay liner will be 7.5 feet thick), thereare

holes in theHDPEliner equalto 0.05%of the total surfacearea(with aholeof over4,000 square

feet) and an inward gradient is the maximum measuredover the entire site. T&C II App.,

Append.K. Theanalysesprovidedin AppendixK of theApplicationwerepreparedfor thesole
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purposeof sizing the leachatecollectionsystemfor all sourcesof water,not for the assessment

of actual seepagefrom the bedrock aquifer into the landfill. As such,those analyseswere

improperly usedto determineif inward flow of water throughthe compositeliner systemwill

causethe existing downwardgradient to be reversedand, therefore,there is no competent

evidence establishing that the natural flow of groundwaterwill be reversedby landfill

construction. T&C II, 6/27/03Tr. Vol. 4-C, 13.

In addition, T&C failed to supportits conclusionthatdiffusion will bepushedbackto the

landfill. T&C portraysthatdiffusion will be arrestedby theinwardgradientinto the landfill. Dr.

Daniel testifiedthat a velocity of I x io~cm/secor moreis adequateto push-backthediffusion

of chemicalsinto the landfill. T&C II, 6/26/03 Tr. Vol. 3-B, 70. However, Dr. Daniel’s

testimony that the inward seepagerate is adequateto pushback contaminationdirectly and

irreconcilablyconflictswith theApplication. TheApplicationprovidesthat theseepagerateinto

thelandfill throughtheclay andHDPE liner systemis 5.84 x 10~ft/sec.or 1.78-9,ormorethan

50 times lower than the velocity neededto pushbackthediffusion. T&C II App., Append.K).

However, the analyses in Appendix K of the Application are for the highest hydraulic

conductivity and the highest inward gradient. If the liner is compactedto provide a lower

hydraulic conductivity, and the clay liner is thicker than 3 feet (of which both will more than

likely be true) and if adoubleliner is used,theseepagerate into thelandfill will be significantly

lower than 1 .78 x 10-9cnt’sec.,therebymaking it questionablewhetherdiffusion into the landfill

will actuallyexist.

Finally, theGroundwaterImpact Evaluationdid not include a sensitivity analysison the

major parametersincorporatedinto the GIE. As Mr. Schuh testified, the application did not

include sensitivity analysisof thehydraulic conductivityof theuppermostaquifer,eventhough
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the site-specificvaluesvariedby over 60,000times. T&C II 6/27/03 Tr. Vol. 4-B, 126. The

applicationdid not considerthepotentialfor fractureflow to governcontaminanttransport. The

application also did not include sensitivity analysesto considerthe variation in hydraulic

gradientacrossthe site orchangesdueto normalwaterlevel fluctuationscausedby draughtand

precipitation. Furthermore,theapplicationcontainedno sensitivityanalysesto considerchanges

in dispersioncoefficient, leachatequality, andotherparametersthat could affectthe ability ofthe

landfill design to protectpublic health, safety, and welfare. The absenceof thesesensitivity

analysesmakesit absolutelyimpossibleto establishthat thefacility is designedand locatedto

protectthepublichealthandsafety. T&C II, 6/27/03Tr. Vol. 4-C,pp. 14-15.

BecauseT&C failed to presentadequatedataand evidenceto establishthat its facility

was designedand locatedto protect the public healthand welfare, the City Council’s decision

that criterion (ii) wasmet is againstthemanifestweightof the evidenceand mustbe reversed.

6. TheKankakeeCity CouncilAgain ImproperlyDeferredto theIEPA Because
of theLackof EvidencePresentedby T&C in its Application.

After reviewingthe Application and testimonyprovidedin the local siting hearing,the

City Council of Kankakeeagaindeferredto the IEPA to determineif the facility at issue is

protectiveof thepublic health,safetyand welfare. In fact, theCity Council addedexactly the

sameconditionas it did with respectto the2002 Application,stating: “Adequatemeasuresshall

be takento assuretheprotectionof any and all aquifersfrom any contaminationasrequiredby

theTEPA through its permittingprocess.Uponthedeterminationof thenecessarymeasures,said

measuresshall be also approvedby the City of Kankakee.” T&C IT, Pet. Ex. 1, p. 15, para. 9.

Clearly, theCity Council found that this criterion was necessarybecauseT&C failed to present

sufficient evidenceto establishthat the facility was designedand locatedto protect the public

health,safetyandwelfarebecausethelandfill waslocatedon theaquifer.
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Justaswas the casein 2002, “the City’s additionalcondition regardingcriterion ii does

not cure the lack of evidencein the recordshowing that the landfill is designedto protectthe

public health,safetyandwelfare.” Town & Country I, slip op. at 27. As set forth by this Board

in that decision,the City is not allowedto simply defer to the IEPA when thereis insufficient

evidenceto support the siting requestbecauseit is the duty of the siting authority to address

tecimical information assessthe effect of the proposedfacility on thepublic health, safetyand

welfare. Town & CountryI, slip op. at 27, citing WasteManagementof Illinois v. PCB, 160

Ill.App.3d 434, 438, 513 N.E.2d592, 594-95(2d Dist. 1987).

The City Council not only deferredto the IEPA in the condition providedabove,but it

also deferredto the IEPA in other portionsof its Findings of Factand Conclusionsof Law, in

that the City Council stated: “In the event that additional borings determinethat additional

protectionof any aquifer that may exist, it is theunderstandingand expectationof the City that

the technicalexpertiseof the Tllinois EnvironmentalProtectionAgency makesuchadditional

requirementsof theapplicant,as said technicalexpertiseshall determineis necessary.”T&C II,

Pet. Ex. 1, p. 13. This statementalsoclearlyestablishesthat theCity wassimply deferringto the

IEPA becausethere was insufficient evidencepresentedby T&C to establishthat the location

and designofthefacility wereprotectiveof thepublic health,safetyandwelfare.

It wastheduty andobligationof T&C to presentsufficientdetails to establishthat all of

thecriteria setforth in 39.2(a)aremet. SeeLandandLakes,319 Tll.App.3d at 45, 252 N.E.2dat

191. However,T&C clearly failed to presentevidenceto establishthat criteria (ii) was met,

necessitatingthe conditions imposedby the City Council. BecauseT&C failed to carry its

burdenof proving that criterion (ii) was met, the City Council’s siting of the facility must be

reversed.

47



U. The City Council’s Finding that the ProposedLandfill Met Criterion viii is Against
the Manifest Weight ofthe Evidence.

Section 39.2(a)(viii) provides that an applicantfor local siting approvalof a pollution

control facility mustdemonstratethat:

If the facility is to be locatedin theCountywheretheCountyBoardhasadopteda
Solid WasteManagementPlan consistentwith the planning requirementsof the
Local Solid WasteDisposalAct or the Solid WastePlanningand RecyclingAct,
thefacility is consistentwith that plan.

415 ILCS 39.2(a)(viii)(2002).

In evaluatingwhethera proposedfacility is consistentwith a solid waste management

plan,the City Council must look to the languageof theplan. TO.T.A.L. v. City ofSalem,PCB

96-79and96-82 (cons.),slip op. at 24 (March 7, 1996). If theproposedfacility is inappositeof

theplan, the proposedfacility is not consistentandhas not satisfiedcriterion eight. SeeCity of

Geneva v. WasteManagementof Illinois, Inc., PCB 94-58, slip op. at 22 (July 21, 1994).

Although this Boardusuallyusesamanifestweightoftheevidencestandardto review decisions

of a local siting authority, compliancewith criterion viii shouldbe reviewedde novo becauseit

involvesa purelylegal interpretation. See415 ILCS 5/41(b);FairviewArea CitizensTaskForce

v. Illinois Pollution Control Board, 198 Ill.App.3d 541, 552, 555 N.E.2d 1178 (3d Dist. 1990);

Land and Lakes, 319 Ill.App.3d at 48, 743 N.E.2d at 193. However, evenundera manifest

weightoftheevidencestandard,theCity Council’s decisionshouldbe reversed.

In its Findingsof Fact and Conclusionsof Law, the KaukakeeCity Council concluded

with respectto criterionviii: “T&C hasestablishedthat KankakeeCountyhasnot adopteda solid

wasteplan which is consistentwith the planning requirementsof the Local Sold [sic] Waste

DisposalAct or the Solid WastePlanningandRecyclingAct. Alternatively if sucha plan does

exist, T&C hasestablishedthat the applicationis consistentwith theplan.” T&C II, Pet. Ex. 1,

p. 24. These conclusionsare improper and contraryto the manifestweight of the evidence.
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Basedon the undisputedfacts presentedat the hearing,it is clearly evident that T&C failed to

satisfy the requirementsof criterion viii, Therefore,this Board should reversethe City of

Kankakee’ssiting approval.

1. The City Council Improperly and ErroneouslyConcludedthat the Solid
WasteManagementPlanAdoptedby KaukakeeCountywasInvalid.

Tn its FindingsofFactandConclusionsof Law, theCity Councilof Kankakeeimproperly

found that “Kankakee County hasnot adopteda solid wasteplan which is consistentwith the

planning requirementsof the Local Solid WasteDisposalAct or the Solid WastePlanningand

RecyclingAct.” ld. However,theCity Council had no authority to makesucha determination

becauseit is improperto examinehow aPlan is createdor adoptedin a Section39.2 proceeding.

ResidentsAgainsta PollutedEnvironmentv. CountyofLaSalleand LandcompCorp, PCB 97-

139 (June19, 1997) (citing ResidentsAgainsta PollutedEnvironmentv. CountyofLaSalleand

LandcompCorp, PCB 96-243(July 18, 1996)).

Evenif theCity Council could reachsuchaconclusiontheCity Council failed to explain

why the Plan was inconsistentwith the Acts. While the City Council assertsthat Kankakee

County failed to providenoticeto municipalitieswhenit draftedits plan, this is patentlyuntrue

as documentspresentedby the County of Kankakeeunequivocallyestablishthat the City of

Kankakeenot only had knowledgeof the County’splan, but that the City of Kankakee’sown

mayor actually servedon the intergovernmentaltask force responsiblefor drafting the Plan.

PCB IT, C1626-1776, Public Comment of the County of Kankakee, Therefore, the City

Council’s conclusionthat amendmentsto the County of Kankakee’sSolid WasteManagement

Plan werenotproperlyenactedis againstthemanifestweightof theevidence.

TheCity Council’s conclusionthat KankakeeCounty’s WasteManagementPlan wasnot

consistentwith theplanningrequirementsof theLocal Solid WasteDisposalAct (DisposalAct)
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or theSolid WastePlanningand RecyclingAct (SWPRA)is alsoagainstthemanifestweightof

the evidencebasedon this Board’sdecisionin CountyofKankakee. In CountyofKankakee,

T&C arguedthat the CountyPlan, as amendedon October9, 2001 and March 12, 2002, was

invalid becauseit violated the SWPRA and was in conflict with the Disposal Act. Id. at 29.

However, this Board held that “[ajfter consideringthe languageof the County Plan in

conjunctionwith the requirementsof the SWRPA and the Disposal Act, the Board finds no

disagreementbetweentheplan and thestatutes.” Id. Becausethis Boardhasalreadyconcluded

that the County’s Plan is consistentwith the SWPRA and Disposal Act, the City Council’s

finding is againstthemanifestweightoftheevidenceandmustbereversed.

Furthermore,it is beyondthescopeof this Board to evenconsiderif thePlanis consistent

with theSWPRAor theDisposalAct becausethat would requirethis Boardto examinehow the

planwasadopted,andthisBoardhasheldthat it is not within thescopeofits reviewto consider

how a Plan is adopted. ResidentsAgainst a Polluted Environmentv. CountyofLaSalle and

LandcompCorp, PCB 97-139(June19, 1997) (citing ResidentsAgainsta PollutedEnvironment

v. CountyofLaSalleandLandcompCorp. PCB 96-243 (July 18, 1996)). As aresult, this Board

shouldrefuseto evenconsiderwhethertheCounty’s Plan is consistentwith the applicableActs

andfind that theCity Council’s considerationon thatmatterwasinappropriate.

Justasit is improperfor this Boardto examinehow thePlan wasadopted,it wasclearly

improperfor theCity Council to considerthe legality ofKanicakeeCounty’sWasteManagement

Planbecausethat is beyondthescopeof a 39.2 hearing,aswasexpresslydecidedby thehearing

officer in this case. T&C II, 6/26/03 Tr. Vol. 3-C, pp. 4-6. During the local siting hearing,

T&C’s attorney filed a Motion, seekingto haveKankakeeCounty’s Solid WasteManagement

Plan declaredinvalid, illegal, void, unconstitutionaland unenforceable.Id. at 4-5. In denying
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the Motion, the hearingofficer refusedto considerwhetherKankakeeCounty’s Solid Waste

ManagementPlan was valid because“whether it is or not is a questionthat I don’t think is

properlybeforeus at this time in this proceeding”because“this hybrid typeof ahearingis by the

statutethat createdit limited in themattersit mayaddressand,asaresult, I think thatthis motion

is to bedeniedbecausewehaveno jurisdictionto hearit.” Id. at 6.

As the hearingofficer in this caseproperly found, whetherthe County’s Solid Waste

ManagementPlanis valid ornot is not somethingthat canbe decidedin a 39.2hearing,assucha

proceedingis restrictedto only the issuesexpresslyprovidedfor in 39.2 of theAct. Clearly, the

legality or validity of a County’s Solid WasteManagementPlan are not issuesthat are to be

addressedby a siting authority, pursuantto 39.2. Therefore,like thehearingofficer in this case,

the City Council was without authorityandjurisdiction to considerthe legality or validity of the

County’s WasteManagementPlan, and the City Council’s decisionthat the County’s Waste

ManagementPlanwasinvalid cannotbeupheld.

2. The City Council’s Finding that the County Plan was Consistentwith the
ProposedFacility wasAgainsttheManifestWeightof theEvidence.

The City Council’s alternativefinding that theApplicationwasconsistentwith Kankakee

County’s Solid WasteManagementPlan (“Plan”) is also againstthe manifest weight of the

evidencebecausethe County’s Plan clearlyestablishesthe County’s intent that no new landfills

besitedin KankakeeCounty,otherthanexpansionof theexistingWasteManagementfacility.

At hearing,on this matter,a copy of the Solid WasteManagementPlanandmost recent

amendmentto that plan,createdon February11, 2003,wereadmittedintoevidenceby Kankakee

County. ThePlan,asamended,provides:

Tt is the intent ofKankakeeCountythat no landfills or landfill operationsbe sited,
located,developedor operatedwithin KankakeeCounty other than the existing
landfill locatedsoutheastof the intersectionof U.S. Route45/52 and 6000 South
Roadin Otto Township, KankakeeCounty, Illinois. The only exceptionto this
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restriction on landfilling is that an expansionof the existing landfill would be
allowedunderthis Plan. The expansionor developmentof a landfill on thereal
propertycontiguousto theexisting landfill would limit the impactsof landfilling
activity in the County. According, the developmentof any otherlandfills in the
County on landthat is not contiguousto theexisting landfill is inconsistentwith
this County’s Solid Waste ManagementPlan. A noncontiguouslandfill is
inconsistentwith this Plan regardlessof whetherit is, or to be, situated upon,
unincorporatedCountyland, incorporatedmunicipal land, village land, township
land, or any other land, within the County bordersthat is not contiguousand
adjacentto theexisting landfill.

PCBII, C472-871;seealsoAppendix C.

The languageof this February 11, 2003 Amendment supersededand clarified the

previousamendmentsto the Planto makeclear that the KankakeeCounty Planwas to exclude

all landfiuing except for a possibleexpansionof the existing facility being operatedat U.S.

Route45/52at6000South Road.

The “Whereas” clausesof the February 11, 2003 Amendmentexplain the intent of

KankakeeCountyin draftingtheamendmentandprovide:

Whereas,the County hereby seeksto avoid a secondnon-contiguouslandfill
beingdeveloped;

Whereas,theCountywishesto limit the impactsof landfilling within the County,
while atthe sametime providingthebenefitof additionallandfill capacitywithin
the County, the County herebyamendsits Solid WasteManagementPlan such
that no other landfills should be developed in the County with the limited
exceptionthat theexistinglandfill maybe expanded;

Whereas,the County Board has reviewedthe decisionof the Illinois Pollution
Control Board in PCB-03-31 datedJanuary9, 2003 and theCountyBoard seeks
to dispel any questionor ambiguity, and further affirm that it is its intention to
limit the landfilling within the County only to the existing landfill, and any
expansionof that landfill in an areacontiguousto theexisting landfill, as well as
affirm thatno otherlandfills areplaimedfor or desiredwithin theCounty, andthe
siting or developmentof any othernon-contiguouslandfill within the County is
inconsistentwith this plan.

Id.
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It is obvious from the AmendedPlanthat the Countyintendsfor only one landfill to be

operatingwithin its borders,and that no additional landfill spaceshould be developedin the

County, savea possibleexpansionof theexistingoperatingKankakeeCountylandfill. Despite

theplain languageof the Amendmentand the clear intent of the County to limit landfilling in

KarikakeeCountyto an expansionof theexisting landfill, the City Council employeda strained

and disingenuousreadingof the Plan to find that T&C’s proposedfacility was somehow

consistentwith thePlan. Such afinding is clearlynonsensicalandagainstthemanifestweightof

the evidencebecauseWaste Management’sown witnessesadmittedthat the proposedfacility

was not contiguousto the existing and operatingWasteManagementfacility, the locationof

whichwasspecifically identifiedin the Plan.

Mr. Devin Moosewas theonly witnessofT&C to testify on Criterionviii. However,his

testimony should be given absolutelyno weight whatsoever,as it was strictly an attempt at

statutory interpretation,which constitutedimproper legal opinion. SeeBrennan v. Wisconsin

Control, Ltd., 727 Ill.App.3d 1070, 1082,591 N.E.2d502 (2d Dist 1992). Mr. Mooseadmitted

that he did not havethetraining to provide legal opinionsaboutthePlanand testified“I am not

attorney, I do not intendto give legal opinions, I don’t know what the law is.” T&C H, 6/26/03

Tr. Vol. 3-C, 52. Nonetheless,Mr. Mooseprovidedunqualifiedlegal opinionsby offering his

own statutory interpretation that certain isolated words or phrasesin the Plan and its

Amendmentscould somehowbe construedin sucha wayasto renderthe applicationconsistent

with the County Plan. Such legal conclusionsare clearly improper. However, even if Mr.

Moose’s testimony could be relied upon, his testimony doesnot support the City Council’s

conclusions.
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a. T&C’s ProposedFacility is Not Contiguous to the Kankakee County
Landfill.

The City Council, in its Findings of Fact, concluded: “The site proposedby this

application is contiguousto an existing landfill and the Waste Management,Inc. operating

landfill, in that it is in closeproximity astheproposedsite is within two miles ofthe operating

and an existing landfill.” T&C II, Pet. Ex. 1, p. 28, ¶30. This finding is clearly againstthe

manifestweight of the evidencebecausethe testimony at the hearingconclusivelyestablishes

that the proposed facility was about two miles from the existing facility and, thus, not

contiguous.

Mr. Moosearguedthat the word “contiguous” is ambiguousbecauseone dictionary he

consultedincludeda secondarydefinition of theword of “in closeproximity without touching.”

However,theprimarydefinition in that dictionarywas“touching; in contact,”andthe synonyms

were identified as“bordering, adjoining, abutting.” SeeWebster’sNew UniversalUnabridged

Dictionary, p. 316 (1994); T&C II, 6/26/03Tr. Vol. 3-C, 25; C872-74. Theotherdictionaryused

by T&C only defined contiguousas “neighboring” and “touching.” See The New Shorter

Oxford English dictionary, p. 493 (1993); T&C II 6/26/03 Tr. Vol. 3-C, 28. Furthermore,

readingthe word “contiguous” in context clearly establishesthat only an expansionof the

existing landfill on realpropertyadjacentto that landfill is intended.

The Illinois SupremeCourt hasexplainedthat whenconstruinga legislativeenactment,it

is necessaryto first look at the languagecontainedin the legislativeenactment,giving theterms

their “plain and ordinarymeaning.” Vicenciov. Lincoln-WayBuilders, Inc. 204 IlI.2d 295, 789

N.E.2d290 (2003); Paris v. Feder, 179 Ill.2d 173, 177, 688 N.E.2d137 (1997). Illinois Courts

hold that the plain and ordinary meaningof the word “contiguity” is “having a substantial

commonboundary”or “touchingor adjoining in a reasonablysubstantialphysicalsense.” Orals
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v. City ofChicago,151 Ill.2d 197, 220, 601 N.E.2d745,756 (1992); In rePetition to Disconnect

Certain Territory from theFranlcfort Fire ProtectionDistrict, 275 Ill.App.3d 500, 501-02,656

N.E.2d434, 435 (3d Dist. 1995). Mr. Mooseconcededthattheproposedlandfill doesnot touch

or shareany existing boundarywith the existing WasteManagementfacility. T&C II 6/27/03

Tr. Vol. 3-C, 87, 89.

Furthermore,T&C’s own land planning expert,Michael T. Donahue,testified that he

dealswith contiguityall thetime in the areaof zoningandplanning,and a recognizeddefinition

of “contiguous” is “adjacency.” T&C II, 6/24/03Tr. Vol. 1-B, pp. 16-37. He further testified

“adjacency”means“abutting” andthat the proposedlandfill doesnot physically abutthe Waste

Managementfacility. Id. at 17. Therefore,giving theword “contiguous” its plain andordinary

meaningasprovided by the dictionarydefinitions of the term that havebeenacceptedby the

Illinois Courts,and asrecognizedby T&C’s own landplanner,the landfill proposedby T&C is

not “contiguous”to theexisting landfill and cannotbe consistentwith the County’s Solid Waste

ManagementPlan.

Evenusing Mr. Moose’s ridiculously straineddefinition of “contiguous,” as “closeto but

not touching,” the proposed facility is clearly not in any way, shape, manner, or form

“contiguous” to theWasteManagementfacility. Mr. Moosetestifiedthattheproposedfacility is

oneand three-quartermiles from theWasteManagementfacility, ratherthannearlytouchingthe

existing facility. T&C II, 6/27/03Tr. Vol. 3-C, p. 57. Mr. Moose further testified that neither

he, nor any other planner,has referredto property one and three-quartermiles apartasbeing

“contiguous.” Id. at 58-59. Therefore,evenif onewereto improperlyignore thecontextof the

word “contiguous”, ignore the Illinois Court rulings as to themeaningof contiguity, and ignore

the plain and ordinarily understoodmeaning of the term (i.e., touching, directly next to,
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adjoining) and insteademploy Mr. Moose’s convenientand myopic definition, the evidenceat

the hearing establishesthat the proposedlandfill is still not contiguous. Therefore,the City

Council’s finding that theproposedlandfill is consistentwith thePlanbecauseit is contiguousto

theWasteManagementfacility is againstthemanifestweightoftheevidence.

Furthermore,in reachinghis conclusionthat the proposal is contiguousbecauseit is

allegedly “near” the existing facility, the City Council ignored the context of the word

“contiguous.” The amendmentitselfprovidesthat “a non-contiguouslandfill is inconsistentwith

this Plan regardlessof whetherit is, or to be situatedupon . . . any otherland within the County

bordersthat is not contiguousand adjacentto theexisting landfill.” TheCity Council completely

failed to considerthat an expansionis only allowableif it is upon landthat is not only contiguous

but also adjacentto the existing landfill in KankakeeCounty. The words “contiguous” and

“adjacent” both have primary definitions which provide that a condition of “adjoining” is

necessaryto be contiguousor adjacent. SeeWebster’sp. 18; Oxford, p. 27; PCB II, CountyEx.

2. Becausethe landfill proposedby T&C was clearly not contiguousand adjacentto the

existing WasteManagementfacility, the City Council’s finding that the proposedfacility was

consistentwith theCounty’sPlan wasagainstthemanifestweightoftheevidence.

Thefact that theword “contiguous” is notambiguousis bolsteredby thefactthat Section

39.2 of theAct containstheword “contiguous,” andno definition of that term is provided. See

415 ILCS 5/39.2(d). Section39.2(d) of theAct providesthat noticeshall be providedto “every

municipality contiguousto the proposedsite or contiguousto the municipality in which the

proposedsite is to be located.” 415 ILCS 5/39.2(d). Clearly, the GeneralAssemblywould not

have usedan ambiguoustermwithout definingwhat that termmeant. Therefore,it is clearthat

the General Assembly intended for that word to have its usually understoodmeaning of
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“touching.” It is well settledthat section39.2(d)requiresthatmunicipalitiesonly be givennotice

if theyaredirectly adjacentto aproposedsite oramunicipalitywhereaproposedsite is located.

(Cite) Section39.2(d)clearlydoesnot requirenoticeto be given to every“nearby” municipality

within a few miles oftheproposedsiteor themunicipality in which theproposedsite is located.

Becausethelegislaturesaw fit to usetheterm “contiguous” in a statutewithout defining it, it is

clearthat “contiguous” is not ambiguousbut is readilyunderstoodto mean“adjacent.”

b. The “Existing Facility” Referredto in theAmendmentsis Clearly the
KankakeeCountyLandfill Ownedby WasteManagement.

The City Council’s additional findings of fact with respectto criterion eight are also

against the manifest weight of the evidence. After finding that the proposedfacility was

somehowconsistentwith the County’sPlan, the City Council went on to find that the Plan was

“ambiguouson its face” becauseit statedthat the County’s desirewas to avoid a “secondnon-

contiguouslandfill” and allowed for “the expansionof ‘the existing landfill’ when in fact the

undisputedevidenceestablishesthat more than 20 landfills exist within Kankakee County.”

PCB H, Pet. Ex. 1, p. 28, para.31. As explainedabove,it is clear, basedon the entiretyof the

Plan and its most recent amendment,that the County of Kankakeeintendedthat therebe no

landfills developedthat were not contiguousto the existing and operatingWasteManagement

facility. Furthennore,it is clear that the Plan’s referenceto “the existing landfill” was not

ambiguousbecauseit clearlyreferredto the WasteManagementFacility.

After readingonly one “Whereas”clause,Mr. Moosestatedthat it wasnot clear what

“existing landfill” meant;however,the exactlocation of the existing landfill (at the intersection

ofRoute45/52 and 6000 South Road,Otto Township)was identified in the Amendmentitself.

T&C II, 6/27/03 Tr. Vol. 3-C, 34. In fact, later in his testimony,Mr. Mooseconcededthat by

looking beyond that one clause,the most logical conclusionwas that the phrase “existing
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landfill” referredto the WasteManagementfacility. Id. at 81-82. Despite this self-damning

admission,theCity Councilstill foundthat thephrase“existing landfill” wasambiguousbecause

there was more than one landfill existing in KankakeeCounty even though the evidence

establishedthat the KankakeeCountylandfill was theonly operatinglandfill in the Countyand

its locationwasspecificallyreferredto in theAmendment.

It is well settledthat whenascertainingthe meaningof a legislativeenactment,such as

theAmendmentat issue,it mustbe readasa whole with all relevantpartsconsidered.SeeKraft,

Inc. v, Edgar, 138 Ill.2d 178, 189, 561 N.E.2d656, 661 (1990). Insteadofexaminingtheentire

documentanddeterminingthemeaningof theamendmentas a whole, theCity Council focused

on isolated words and phrasesthat they found causedambiguity. If the City Council had

examinedthe entire amendmentasawhole, it would haveseenthat no ambiguityexistedin the

phrase“existing landfill” whichwasthe facility at U.S. Route45/52and southRoad(“Kankakee

CountyLandfill”) andthat only expansionof that facility would be consistentwith the intentions

of theCounty. This is truebecausethe Amendmentspecificallyprovided:

It is the intentofKankakeeCountythat no landfills or landfill operationsbesited,
located,developedor operatedwithin KankakeeCounty other than the existing
landfill locatedsoutheastof theIntersectionof U.S. Route45/52 and 6000South
Roadin Otto Township, KankakeeCounty, Illinois. The only exceptionto this
restriction on landfilling is that an expansionof the existing landfill would be
allowedunderthisPlan.

Although T&C arguedthat therewere more than 20 landfills within KankakeeCounty,

Mr. Moosehad to concedethat only the WasteManagementlandfill was operating. T&C II,

6/26/03 Tr. Vol. 3-C, pp. 57-58. He was also forced to concedethat the Amendmentclearly

defines the existing landfill by identifying its exact location at the intersectionof U.S. Route

45/52 and 6000 South Road. Id, at 81-82. Mr. Moose also concededthat hewas unawareof

whetherthe proposedlandfill will be locatednext to any landfill (whetheropen or closed),let
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alonethe currentoperatinglandfill. Id. at 87. Therefore,evenif the “existing landfill” hadnot

beenidentified by its exactlocation, theapplicationwould still be directlyinconsistentwith the

Plan. BecausethePlan clearly identifieswhat is meantby “existing landfill,” the City Council’s

finding that thePlanwasambiguousis againstthemanifestweightof theevidence.

c. The Kankakec County Waste Management Plan is Clearly
Unambiguous.

The City of Kankakeehas alreadyadmittedthat it understandsthat the meaningofthe

February 11, 2003 Amendmentis to excludeall landfills in KankakeeCounty, other than an

expansionof the WasteManagementfacility basedon its Findingsof Fact and Conclusionsof

Law. The City Council’s conclusionthat the facility at issueis consistentwith the County’sPlan

is directly contrary to the City Council’s conclusionthat “the plan, as repeatedlyamendedby

KankakeeCounty constitutesan illegal and unconstitutional infringement upon its statutory

authority to site a solid wastedisposal facility and upon its constitutionalauthority as a Home

Rule Unit of Government.” T&C II, Pet. Ex. 1, para.5. In orderto find that thePlanwas illegal

and unconstitutional,the City Council musthaveconcludedthat the Plan explicitly and clearly

prohibitedthe siting of any landfill otherthan an expansionof theWasteManagementFacility.

Therefore,the City Council’s conclusionthatthe T&C facility is somehowconsistentwith that

planis entirelydisingenuous.

In anotherproceeding,the City of Kankakeehasalsoadmittedthat it understandsthat the

Planintendsforno landfills otherthanexpansionoftheWasteManagementfacility. This is true

becausetheCity filed an injunctive case,wherein it madethejudicial admissionthat no landfills

canbesited in theCounty“anywherebut adjacentto theCounty’s landfill.” T&C II, Pet.Ex. 12,

p. 5. Furthermore,the City acknowledgedthat “the KankakeeCounty Solid WasteManagement

Plan prohibits siting and developmentof a landfill within KankakeeCounty unless it is
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contiguouswith the currently operatedlandfill in KankakeeCounty.” T&C II, Pet. Ex. 5. The

City of Kankakeefurther admittedthat “WasteManagementalso owns andlor controlsall of the

land contiguousto the current site.” Id. Therefore,the City of Kankakeehad no problem

understandingtheCounty Planwhenit filed its injunctive actionagainsttheCounty. It would be

disingenuous,and evidenceof extremebias, for theCity to now hold somefew weekslater that

the CountyPlan is ambiguousor capableof any readingthat would allow the siting of a new

landfill.

Finally, the City Council’s conclusionthat theApplication was consistentwith the Plan

because“no othersiting or expansionhas currently been approvedfor any other site within

KankakeeCounty” T&C II, Pet. Ex. 1, p. 29, para.4 is alsoagainstthe manifestweight of the

evidence.In fact,atthetime ofthehearing,theexpansionof theWasteManagementfacility had

beenapprovedby the local siting authority. Althoughthat sitingwaslater reversedby theIPCB

for lack of jurisdiction, that doesnot negatethe fact that therewas local approval for the

expansionofthat facility. Furthermore,thefact that therewasno currentapprovalof theWaste

Managementexpansionat the time the City’s decisionwas madedoesnot negatetheclearintent

of the plan, which is to haveno new landfills other than an expansionof the existing Waste

Managementfacility.

It is clearthat theCity Council’sconclusionthat the Applicationwassomehowconsistent

with theCounty’sSolid WasteManagementPlanis illogical andunsupportable.It alsonotbased

on the evidenceor testimonypresentedbecauseno one ever testified that theproposedfacility

wasconsistentwith thePlan. Rather,Mr. Moosetestifiedthatas heunderstoodtheCountyPlan,

“we arenot inconsistentwith thatplan.” T&C II, 6/26/03Tr. Vol. 3-C, 52. He did not testify, as

the Act requires,that “the facility is consistentwith that plan.” 415 ILCS 5/39.2(a)(viii). The
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two standardsarelogically and factuallydistinct. UnitedStatesv. NortheasternPharmaceutical

& ChemicalCo., 810 F.2d 726, 747 (8th Cir. 1986) (for purposesof statutoryconstruction,“not

inconsistent”is not thesameas ‘consistent”). As aresult,therewasno evidenceevenpresented

that theproposedfacility was consistentwith the County’s Plan. Therefore,this Board should

find that theCity Council’s decisionwith respectto criterion eightis againstthemanifestweight

of theevidence.

3. ThereIs No EvidenceThatAn IndependentEntity PreparedTheProperty
Value ProtectionProgramContainedWithin The Application Or That The
CountyApprovedIt.

Pursuantto the March 12, 2002 Amendment,any applicationfor a proposedfacility must

include a PropertyValue GuaranteeProgram“preparedby an independententity satisfactoryto

theCounty.” PCB II, C1626-1776,PublicCommentofthe Countyof Kankakee. However,no

evidencewas containedin the applicationor presentedby T&C in the hearingthat sucha

programwas establishedby an independententity. Furthermore,no evidencewasintroducedby

T&C that the Countyeverapprovedtheindependententity that wasto developtheprogram. No

experttestimonywas offeredby T&C that thesePlanrequirementsweremet.

To the contrary, Mr. Karl Kruse, the KankakeeCounty Board Chairman, filed an

affidavit which explicitly providesthat “at no time hasT&C sought the County’s review and

approvalof an independententity to preparea property value guaranteeprogram.” T&C I,

Affidavit of Karl Kruse,pan.5. BecauseT&C failed to presentexperttestimonyof consistency

with this requirement,and becausethe evidenceis irrefutable that T&C failed to meet this

requirementof the Plan,the City Council’s conclusionthat the applicationis consistentwith the

CountySolid WasteManagementPlan is againstthemanifestweightof theevidence.
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4. There Was No Evidence That Any Environmental Damage Fund Or
Insurance Was Accepted, Or Even Offered To The County, For Approval,
Nor Was A Domestic Water Well Protection Program Submitted To Be
Approved By The County.

The Solid Waste ManagementPlan explicitly requiredthat any entity that intendedto

operatea landfill within its bordersprovideeither an environmentalcontingencyescrowfund

with aminimum depositofonemillion dollars($1,000,000)or someothertypeof paymentor a

performancebondor policy approvedby theCounty. PCB II, C1626-1776,PublicCommentof

the County of Kankakee, The applicationentirely fails to addressthe requirementof County

approval,andT&C offeredno experttestimonyon the issue.

Furthermore,Mr. K.ruse’s affidavit affirmatively establishesthat “at no time hasT&C

submitteda performancebond or policy of onsite/offsiteenvironmentalimpairmentinsuranceto

the Countyfor its review andapproval”. T&C I, Affidavit ofKarl Kruse,para.3. Likewise,“at

no time has the County reviewedor approvedany environmentalcontingencyescrow fund or

othertypeof payment,performancebondor insurancepolicy.” Id. atpara.4. ThePlanrequired

any applicantto submit to the Countya domesticwaterwell protectionprogramfor review and

approval. However,T&C presentedno evidencethat this occurred,and Mr. Knise testifiedby

affidavit it did not occur. Id. atpara.6. Therefore,theCity Council’s decisionthatCriterion viii

wasmet is againstthe manifestweight of the evidencebecausetheApplication is inconsistent

with the CountySolid WasteManagementPlan.

62



III. THE CITY COUNCIL PROCEEDINGS WERE FUNDAMENTALLY UNFAIR

A. Facts

1. Improper Communications Of The Applicant And Collusion With The City
Council That Occurred After The Last Application Was Approved And
BeforeIt WasReViled On March 7, 2003.

Mr. ThomasVolini admitted that since August 19, 2002, agentsof T&C have had

numerouscommunicationswith the City. PCB II, Pet. Ex. 23, p. 8. Thesecommunications

includeddiscussionsregardingtherefihingof theApplication,thetransmissionof arevisedsiting

ordinance,and numerouscommunicationsregardingthe industrial park that is proposedto be

attachedto the landfill. Id. at 9-12, 17-18. Mr. Volini met with theCity Council on February3,

2003, in an “executivesession”meetingto discussan appealof thePCB decisiondisapproving

theapplication. Id. at 12, 19. In the middle of February2003, he also communicatedwith the

Mayor and theCity Attorney againaboutrefihing the applicationand the noticesthat would be

filed. Id. at 12-13. He alsoadmittedto communicationsin Januaryof 2003 with theCity about

theCity hiring a geologicalconsultant. Id. at 16. Mr. Volini eventelephonedseveralcompanies

on behalfof the City of Kankakeeto determinetheir interestand qualificationsin acting as a

consultantfor the City. Id. at 16-17. Mr. Volini also had numerouscommunicationswith the

Mayor regardingthe industrialpark. Id. at 17-18.

Mr. Volini was invited to the February3, 2003 meetingby theMayor’s secretary. Mr.

Volini had alreadytold the City that he intendedto refile the applicationand, therefore,the

purposeof the February3 meetingwas to discussappealingthe PCB decision. Id. at 19.

Newspaperreportersand membersof thepublic were expelledfrom the City Council Chambers

and City AttorneysMr. Bohien,Mr. Power,the Mayor andtheCity Council thenmet with Mr.

Volini in closedsession. Id. at 19-20. Mr. Volini discussedwith the City Council his intention

to appealthe PCB decisionand at the sametime file a renewedapplication for site location
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approval“on the sameproperty as the first case.” Id. at 21. He also recalledseveralof the

councilmenbeing“incensedat theCounty’sactionandWasteManagement’saction.” Id. at 21.

Mr. Volini admittedthat Mr. Yarboroughhadworkedfor Mr. Vohini in the mid-1980’s.

Id. at 31. Mr. Volini admittedthat hepersonallyspoketo Mr. Yarboroughon behalfof the City.

Id. at 33. Healso contactedseveralotherindividuals on behalfof the City, including Andrews

Engineering,GeorgeLitwinishen, andseveralindividualsfrom HarzaEngineering. Id. at 34-35.

Mr. Volini dissuadedtheCity from hiring any consultantwho had everdonesignificantwork for

WasteManagement,Inc. Id. at 35. Mr. Vohini told Mr. Yarboroughthat Envirogen was the

engineeron the project and had donethe boring work in two or three phases. He told Mr.

Yarboroughif he neededto get further information he could get it from Envirogen and he

mentionedDevin Moose as a contactperson. Id. at 36. Mr. Volini doesnot know if Mr.

YarboroughcontactedEnvirogen.Id. at 38.

2. TestimonyOf HearingOfficer Boyd Re: Improper ProceduresAnd Ex Pane
Communications

The depositionof Hearing Officer Robert Boyd was taken and admitted at the PCB

hearingas substantiveevidence. PCB II, Pet. Ex. 15. That depositionis very telling asto the

improper contactsbetweenthe attorney for City staff (who also representedthe City Council)

andthehearingofficer. WhenMr. Boyd wasretainedto actasthe hearingofficer in thiscase,he

actuallyresidedin Florida. Id. at p. 5. Mr. Boyd explainedthat he had practicedin Kankakee

for decadesandhe hasknown theMayorofKankakeefor over 25 years,andhasknownthe City

Attorneys,ChristopherBohlen,PatPower,andKennethLeshenthat long aswell. Id. at 5-7. In

fact, City AttorneyBohleninterviewedwith HearingOfficer Boyd’s law firm whenMr. Bohlen

first caineto Kankakee.Id. at9.
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When Mr. Boyd washired by Mr. Bohlen to be the Hearing Officer for T&C’s refiled

application,Mr. Boyd “knew that they[the City] hadbeentrying to get a newlandfill.” Id. at 11.

Mr. Boyd alsoadmittedthat beforehe was hiredby City AttorneyBohien,he had“absolutelyno

familiarity” with landfill siting law, Id. at 12. At no time wasMr. Boyd everprovidedacopyof

the PCB decisionreversingthe prior siting approvalof the City of Kankakee. Id. at 13. Mr.

Boyd was asked“When you were initially hired you were awarethat the City was in favor of

siting, correct?” to which he first responded,“Yeah I guessso.” Id. at 15. Mr. Boyd later

changedhis answer,indicating that he wasnot surewhenhe first becameawarethat theCity of

Kankakeewas in favor of it, but he nonethelessacknowledgedthat by the time the hearing

startedhewasawarethat Mayor andtheCity in generalwerein favor ofsiting. Id. at 16-17.

Before the hearingscommenced,Mr. Boyd reviewedthe City siting ordinanceand was

aware that it called for him to draft proposedfindings of fact and conclusionsat law. Id. at

18-19. Mr. Boyd did not draft theproposedfindings of fact and conclusionsof law, but instead

relied upon 28-29pagesof the documentwerethe work productof the City attorneysand staff

and perhapstwo to threepagesof his own work product. Mr. Boyd initially testified that he

draftedtheproposedfindingsof fact andconclusionsof law. However,Mr. Boyd laterexplained

that Mr. Bohlensenthim thefindings of factand conclusionsof law that wereissuedin regardto

the2002 application(draftedby Attorney Bohlen),and thenMr. Boyd “madethechangesthat I

thoughtwere appropriatebasedon what I hadheardand sentthembackto them” (thecity). Id.

at 19-20. Theymadesomechanges,asI remember,and sentit backand,you know, I reviewed

thechangesandtheyseemedokayto meandI saidokay.” Id. at 20.

Mr. Boyd believedthat the initial findings of fact and conclusionsof law were sent to

him by Mr. Bohienor asecretaryin thelaw departmentfor theCity ofKanicakee. Id. at 20. Mr.
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Boyd could not recall whetherthe 2002Findingsof Fact and Conclusionsof Law sent to him

hadbeenamendedto reflect theevidenceintroducedat the2003 hearing. Id. at 22. Mr. Boyd’s

bestrecollectionis that he reviewedthe 2002 findings of fact, typedup 2-3 pagesof additional

changesand sentthembackto Mr. Bohlen or someoneat his office. Id. at25-26,29. However,

Mr. Boyd deniedthat he still possessedanycopiesof theFindings and Conclusionsthat Bohien

senthim. He also denieshaving any copyof his two to threepageadditionsand changes.He

examinedhis computer,and testified he could not find any of his proposedchangesto the

Findingsof Factor Conclusionsof Law, norcouldhe find any referenceto thedocumenton the

computer. Id. at 27-28.

Mr. Boyd got the documentbackfrom the City of Kankakee,at which time theCity had

changedit. Mr. Boyd testified theCity had “a consultantor somebodyup therethat addedsome

thingstheythoughtwere appropriateor modified them and thensent themback.” Id. at 32. Mr.

Boyd had “no earthlyidea” who theconsultantwas. Id at 36. Mr. Boyd believedthat he signed

thedocument,but eventuallyconcededhe mayneverhavesignedit. Id. at 32.

At no time did Mr. Boyd provide an opportunity to any parties,otherthan the City of

Kankakee,to reviewand amendMr. Boyd’s Findingsof FactandConclusionsofLaw. TheCity

actuallynever filed any proposedfindings of fact with the City Clerk, and, rather, the only

documentthatwasprovidedto theCity Council wasthedocumentwhich waspurportedto be the

work productof HearingOfficer Boyd. PCBII, Pet.Ex. 14, p.20.

Mr. Boyd doesnot know if thecopy that he eventuallyapprovedwasthe copy that was

actuallypresentedto the City Council for review. PCB II, Pet. Ex. 15, p. 38. Boyd doesnot

know if the copy that was ultimately signedby the Mayor was the copy that he had in fact
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approved. Id. 38. Mr. Boyd did not attendthe meetingof theCity Council wherethevotewas

takenconcerningthe landfill application. Id. at 46.

Mr. Boyd hadno explanationasto why his computerdid not containany referenceto the

FindingsofFact andConclusionsof Law. Id. at 28, Interestingly,his computeronly contained

notes of the summarizedevidencerecap, which was sentby the Attorney for the Applicant,

GeorgeMueller. ld. Mr. Boyd did not know if theproposedFindings of Factand Conclusions

of Law that he approvedwerepart of the record,thoughhe assumedso. Id. at 39. In fact, that

document(T&C II, Pet. Ex. 2) was nevermadepart of the public record,and rather,only the

FindingsofFactandConclusionsof Law that wereultimatelysignedby theMayorwereput into

the record. T&C II, Pet. Ex. 1. The evidenceis also clear that those Findingsof Fact and

Conclusionsof Law were substantiallyamendedby Mr. Bohlen aftertheCity Council vote. See

Appendix B.

The only documentsthat HearingOfficer Boyd recalledbeing sent to him for reviewby

the City afterthehearingandbeforethe drafting ofhis findings werethetranscriptsof the 39.2

hearing,theproposedfindings offact of theparties,and thefindings ofthe 2002hearing. Id. at

43. Mr. Boyd had no recollectionofthepublic commentsbeingsentto him for reviewbeforehe

approvedtheFindingsof FactandConclusionsof Law that weredraftedon his behalf. Id. at 45.

Mr. Boyd also doesnot recalleverseeinganyof theYarboroughreports,despitethe fact that the

Findingsof FactandConclusionsofLaw rely heavily upon thosereports. Id. at 39, 40, 45. Mr.

Boyd testified that other than reviewing statutesand annotations,he limited his review of

documentsat thetime he madehis additionsto theFindings ofFactto the documentsthat were

in thepublic recordasof July 28, 2003. Id. 42-43. TheCity of Kankakeehasadmittedthat the
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Yarboroughreportswerenot in thepublic recordatthetime it closedon July 28, 2003. PCB II,

Pet. Ex. 24;PCB II, 12/2/03Tr. 141.

3. Testimony of Attorney Bolilen Regarding Substantive and Prejudicial Ex
Pane Communications, Pre-adjudication of the Merits and Improper
Procedures.

The City Attorney, ChristopherBohlen, was deposedon December 1, 2003, and his

depositionwas admittedat the PCBhearingas substantiveevidence. PCB II, Pet. Ex. 14. Mr.

Bohien testified that on February3, 2003, ThomasVolini attendeda portion of the executive

sessionoftheCity Council. Id. at 3. Mr. Bohienrefusedto producetheminutesof theexecutive

sessionmeetingbaseduponan unspecifiedprivilegeeventhoughMr. Bohienacknowledgedthat

Mr. Volini was not a client of the City Attorney’s. Id. at 5 The executivesessionmeetingwas

attendedby the alderman,the Mayor, the City Clerk, possibly Richard Simms of the City

EngineeringDepartment,as well as Mr. Volini. ld. at 6. The only individual presentwho was

not an employeeor agentof theCity wasMr. Volini. Id.

Mr. Bohlen refused to answerwhether the City discussedsuing the County at that

meetingon February3, 2003. Id. at 6. Mr. Bohienadmittedthat the City andMr. Volini had a

discussion“regarding the strategy”concerningwho would file an appealto the Third District

AppellateCourt of thePCB’s decisionin Town& CountryI, andwhattheCity’s role wouldbe in

that action. Mr. Volini discussedhis intentionto “refile anew application.” Id. at 9.

TheCity Counselauthorizedlawsuit 02-CH-400in theKankakeeCountyCircuit Courtto

be filed againstKankakeeCounty, seekingto bartheCountyfrom usingits solid wastefundsto

pay its legal fees associatedwith the City siting hearingsand appeals. Id. at 11. The City

Council also authorizedthe filing of the injunctive action 03-CH-166, in that samecourt, just

two weeksbeforethe City siting hearingwas scheduledto commence.Id. at 12. That lawsuit
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soughtto enjoin the Countyfrom enforcingits Solid WasteManagementPlan. PCBII, Pet. Ex.

12.

Mr. Bohien was involved in retentionof Ronald Yarborough,Ph.D., by the City of

Kankakee. PCB 11, Pet. Ex. t4, p. 13. The City Council was never made aware that Mr.

Yarboroughhad been employedby Mr. Volini previously. Id. Mr. Bohlen discussedwith the

aldermantheretentionof Mr. Yarboroughto providegeologicalconsultingto Mr. Simms. Id. at

16.

Mr. Bohlen admittedthat he draftedpart of the HearingOfficer’s ProposedFindingsof

Fact and Conclusionsof Law that were votedupon by the City Council. Id. at 18. Mr. Simms,

City employee,alsohad input, conditionshedraftedthat were containedin the2002 Findingsof

Fact were alsoincorporatedinto the 2003 Findingsof Fact. Id. at 54-55. Mr. Bohien initially

maintainedthat his involvementin draftingtheHearingOfficer’s ProposedFindingsof Factand

Conclusionswas limited to the referenceswithin the document to Mr. Yarborough, the

Yarboroughreports, or the condition requiring grouting. Id. at 18, 21. However,on further

examinationMr. Bohlenadmittedthat he mayhavedraftedothersectionsofthereportincluding

the referencesto the purportedimproper infringementof the City of Kankakee’shome rule

authority found in ParagraphT on Page3 of the Findings that were ultimately signedby the

Mayor. Id. at 22, PCB H, Pet. Ex. 1, Mr. Bohlen maintainedthat all drafts ofthe Findingsof

Fact and Conclusionsof Law that were exchangedbetweenMr. Boyd and Mr. Bohlen’s office

before they were tenderedto the City Council were destroyed,including all copies of the

documentsthat werecontainedin e-mails,computerprograms,telefaxes,andhard copies. Id. at

20, 38,43-44.
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The 2002 Findingsof Fact, as well as the proposedfindings submittedby the parties,

weresentto Mr. Boyd in earlyAugustwith a coverletter from NancySmithburg,statingthatshe

hopedheenjoyedhis reading. Id. at 19. Mr. Bohlentestifiedthat Mr. Boyd thencontactedMr.

Bohlen to askif therewas any way that the 2002 findings could be sentelectronically,and the

documentwas sentto Mr. Boyd by e-mail. Id. at 19. At that point, Mr. Boyd e-mailedbackto

Mr. Bohlen’s office the proposedfindings of fact placedinto a form appropriatefor the 2003

hearing. Id. at 19-20. Mr. Bohien’s office createda “hard copy”, and maderevisions to Mr.

Boyd’s proposedfindings ande-mailedback the entiredocument(which includedreferencesto

Yarborough’sconditions). Id. Mr. Bohien deniedstill havingany “hard copies”,the computer

copies or c-mails of that version. Mr. Boyd ultimately faxed back “a coupleof pageswith

additionalchanges”to be incorporatedinto the final document. Thosechangeswerethenmade

andthat documentwasthengiven to theCity Council. Id. at 19-20.

Mr. Bohlendeniedthat he nowhasthe e-mailsthat weresentbackand forth to Mr. Boyd,

eventhoughtheywererequestedin this litigation. Id. at 20. Mr. Bohlen providedtwo reasons;

one that he intentionallydeletedthee-mails,and second,thecomputersystemin hisoffice went

down, hasbeensubsequentlyreplaced,and the old e-mails (prior to Octoberof 2003) are no

longer available. ld. at 20-21. On further examination. Mr. Bohlen admitted that after he e-

mailed the 2002 findings, Mr. Boyd e-mailed back a document(purportedto be proposed

findings for 2003),which includeda numberof changes.

When he receivedthe e-mail from Mr. Boyd, he openedthe documentand inserted

referencesto theYarboroughreports. Id. at 39. It madesenseto Mr. Bohlenthat he would have

savedthedocumentbeforehe would haveinput changesto it. Id. at 40. However, Mr. Bohlen

assertedthat he did not savetheproposedfindings on his company’soffice serverand, instead,
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downloadedit to his own harddrive andthen lost all ofthedocumentson his hard drive. Id. at

40-41. Mr. Bohien either e-mailed or faxed the documentto Mr. Boyd after adding the

referencesto theYarboroughreport. Mr. Boyd thenmadesomeadditionalchanges,andit wasat

that time that Mr. Bohien believesMr. Boyd wantedtwo additionalpagesof insertsincludedin

thedocument. Mr. Bohienrecallsthosetwo pagesbeingfaxedto him. Id. at42.

That fax wasnot retained,but was given to one of Mr. Bohieri’s secretariesor legal

assistantsto input into the masterdocument. Id. at 42. Mr. Bohlendeniedthat thedocument

was on his assistant’scomputerand insteadmaintained that she madethe changeson his

computereventhoughshehasher own computer.Id. at43. Heofferedno explanationasto why

his secretarywould haveusedhis computerratherthanher own. Id. Soonafter statingthat his

secretarymadethechangeson his computer,Mr. Bohlen admittedthat he did not know whether

she madethe changeson her or his computer. Id. at 44. Mr. Bohlen also testified that the

“virus” that affected his computer also causedher computer to “crash” and wiped out the

documentson thosecomputers.Id. at 44. Thegeneraldocumentsof his firm that wereheld on

the serverwere not lost, but Mr. Bohlendenies that any of the communicationshe had with

Hearing Officer Boyd or any version of the “Hearing Officer’s” Findings of Fact and

Conclusionsof Law were containedon that generalserver. Id. at 40-41. After his secretary

madethe two pagesof changesfrom Mr. Boyd, Mr. Bohlen thinks shefaxed it back to Mr.

Boyd. No copyof that fax documenthasbeenproducedeither, norhasa fax coversheetbeen

produced. It is Mr. Bohlen’s recollectionthat at that time Mr. Boyd approvedthe document,

whichwasthensubmittedto theCity Council. Id. at 45.

Mr. Bohlen testified that the documentsubmittedto the City Council was Deposition

Exhibit 2 (PCB II, Pet. Ex. 2). At no time did the City draft proposedfindings of fact which
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were filed with theCity Clerk beforethe closeof the public commentperiod. PCB II, Pet. Ex.

14, p. 30. TheCity Council wasinformedthat Mr. Boyd had draftedtheFindingsof Fact and

Conclusionsof Law that theywere given to voteupon. Id. Mr. Boyd supplieda cover letterto

theproposedFindings ofFactthatwasgivento theCity Council whichprovided:

Consistentwith my serviceas hearingofficer for the public hearing held to
determinethe sufficiency of the application for approvalof a new landfill filed
with the City of Kankakeeby Town & Country Utilities, Inc. and Kanicakee
RegionalLandfill, LLC I havepreparedcertainfindings of fact.

(Id. at 33; PCB II, Pet.Ex. 7) (emphasisadded).

Mr. Bohlenadmittedthat nowherewithin the letterdoesit indicatethat theFindingsand

Conclusionswere draftedby anyoneotherthanMr. Boyd. Mr. Boyd’s letteralsostatesthat the

findings “incorporatemy conclusionresulting from my review of the evidenceand testimony

presentedatthehearing.” Id.

The August 18, 2003 City Council minutes indicate that Mr. Bohien and the Mayor

explicitly informed theCity Council that the findings of fact that theywere to work off of was

draftedby HearingOfficer Boyd. PCB H, C1907. Thereis no referencewithin theFinding of

FactsandConclusionsof Law thatit wasdraftedin largepartby City staffandMr. Bohien. The

City Council wasnot informedon August 18, 2003 that Mr. Bohlen had beencommunicating

with Mr. Boyd regardingtheFindings. PCBII, 0907-1927.

Mayor Greentold the City Council “Mr. Boyd, of course,is not here,but Mr. Bohlen is

going to go throughtherecommendationof theHearingOfficer.” PCB II, C1907. Mr. Bohlen

also told the City Council “it is basically the documentthat the Hearing Officer has...he is

requiredto make recommendedfindings of fact.” Id. Mr. Bohlen then solicited a vote upon

everypageof the“HearingOfficers” Findingsof FactandConclusionof Law. Id. at 1907-1927.
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The City Council subsequentlyapprovedand adoptedeverypageof the “Hearing Officer’s”

Findings. Id.

ThroughouttheAugust 18, 2003 meeting,theCity Council posednumerousquestionsto

Mr. Bohlenand City Staff, which were respondedto with informationoutsideof the record. ld.

Forexample,Mr. Bohienadvisedthealdermanthat certainlegislationthat hadbeenproposedby

RepresentativeNovackhad died. Id. at C1910. Mr. Simmsthen advisedtheCity Council that

therewasinsufficient evidencethat a doubleliner shouldbe requiredby the EPA. Id. at C1911.

The Mayor also advocatedin favor of theApplicant whenhe indicated: “1 think onething we

haveto rememberis if at anytime a changeis madelegislatively,andtheIllinois EPA saysthat

that is what mustbe donethenthat is what will be doneby thedeveloper. Thereis not question

in our mind.” Id. at C1913. As to criterion viii, Mr. Bohien advocatedto theCity Council that

theCountyplanwasnot appropriatelypassed.Id. at C1923.

Mr. Bohien enteredan appearanceon behalfof the City of Kankakeeat the siting

hearings. PCB II, Pet. Lx. 14, p.26. Hedid not draw any distinctionbetweenrepresentingthe

City Council or the City Staffor the Mayor and, rather, representedtheCity as a whole. Id. at

26-27. He had representedtheCity StaffandtheCity Council from thedatethe applicationwas

filed throughthedateofhis deposition(thoughhebelievedhis representationwould becurtailed

nowthat theCity had disclosedhim asawitness). Id.4

Mr. Bohienadmittedthat thecopy of thedocumentsignedby theMayorastheFindings

ofFactand ConclusionsofLaw of theCity Council wasactuallydifferent thanthe copy that the

City Council voteduponon August 18, 2003. Id. at 46-47. ThedocumentmarkedasDeposition

The fact that Mr. Bohien was representingthe City Council at the sametime he was representingthe City
staff was not discovereduntil the afternoonof December1, 2003, and the [‘CR hearingcommencedon
December2, 2003. Therefore,the Countyof Kankakeedid nothavethe opportunityto further investigate
Mr. Bohien’s communicationswith the City Council by, for example, taking the depositionsof the City
Council.
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Exhibit No. 2 (PCB II, Pet. Lx. 2) was the documentthat was actually tenderedto the City

Council as Mr. Boyd’s proposedFindings of Fact and Conclusionsof Law. Id. at 46. The

documentactuallywasnot entitled “proposed”findings andwasrathersimply entitledFindings

ofFactand Conclusionsof Law. PCB II, Pet.Lx. 2.

After the City Council meeting,Mr. Bohlen preparedanotherdraft, which he said was

basedupon somecommentsof minor typographicalerrorsmentionedby theCity Council. Id. at

48. However,a comparisonof the documentsignedby the Mayor (PCB II, Pet. Lx. 1) to the

documentwhich wasactuallyadoptedby theCity Council (PCB II, Pet. Ex. 2) showsnumerous

substantivechanges.SeeAppendix B hereto. David Schaeffer,who is the City Plannerfor the

City of Kankakee,suggestednumerouschangesand amendmentsto the newdocumentthat had

beendraftedby Mr. Bohlen after theCity Council meeting. PCB II, Pet. Lx. 8; PCBII, Pet. Lx.

14, p. 48. Mr. incorporatedmostof thechangessuggestedby Mr. Schaeffer. PCB II, Pet. Lx.

14, p. 49; see also Appendix B hereto. The documentwas thensignedby the Mayor, and the

City Council wasnot reconvenedto voteon theamendeddocumentpreparedby Mr. Bohlen and

Mr. Schaffer. Id. at52.

The new documentdrafted by Mr. Bohlen after the vote changesthe referencesof

“existing landfill” (referring to the WasteManagementfacility which is presentlyoperatingin

KankakeeCounty) to “current” or “operatinglandfill” Id. at 51; seealso PCB II, Pet. Lx 2, as

comparedto PCB II, Pet. Ex. 1, and Appendix B hereto. Furthermore,the documentthat was

adoptedby theCity Council did not makeany specific individual finding thatcriteria3 through9

were met, but Mr. Bohien nonethelessadded that specific finding to each of these criteria,

without beingadvisedby theCouncil to do so. PCB II, Pet. Lx. 14 at 52.
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4. Testimony Of Ronald Yarborough Re: His CommunicationsWith Applicant
And The SecretOpinion Testimony He Provided To The City.

The depositionof Ronald Yarborough,Ph.D., was admitted at the PCB hearing as

substantiveevidence.PCB II, Pet. Lx. 16. Mr. Yarboroughis aregisteredgeologistin theState

of Illinois, hasa Ph.D. in economicgeographyand economics,but is not an engineer. Jd. at 6.

He first becameinvolved in theT&C landfill applicationafterhe receivedatelephonecall from

the Presidentof T&C, Tom Volini, on February3, 2003. Id. at 9. Mr. Yarboroughhad known

Mr. Volini for over 20 yearsandhadworkedfor him on two differentoccasionsin thepast. Id at

12-15. He alsoworkedfor AndrewsEnvironmentalEngineering(whom Mr. Volini hadhired in

the past) as well as Weaver,Boos and Gordon (the original engineeron this project before

Envirogentook over). Id. at8, 12-15. Mr. Yarboroughhasalsotestifiedon behalfof Mr. Volini

in thepast. Id. at 14.

On February3, 2003 (which wastheday thatMr. Volini met with theCity Council), Mr.

Volini askedMr. Yarboroughif he would be interestedin reviewingsomeinformation on the

landfill for theCity of Kankakee. Id at9. Mr. Yarboroughrespondedthathe would do so, and

Mr. Volini submittedYarborough’snameto the City Council. Id. Mr. Yarboroughwas then

contactedby City Attorney Bohien on February 11, 2003, who requestedMr. Yarborough’s

curriculum vitae,which was thenfaxedto attorneyBohien. Id. at9-10. In late Februaryto early

Marchof 2003, Mr. Yarboroughreceivedatelephonecall from an engineerfor the City, Richard

Simms. Mr. Yarboroughmet with Mr. Simmson March 14, 2003 at which time Mr. Simms

broughtboxesofdocumentsfor Mr. Yarboroughto review. Id. at 10.

When Mr. Volini telephonedMr. Yarborough in Februaryof 2003, Mr. Yarborough

understoodthat Mr. Volini was affiliated with the Applicant. Id. at 11. Mr. Yarboroughalso

understoodthat Mr. Volini was in favor of siting beingapproved. Id. at 27. In April of 2003,
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Mr. YarboroughtelephonedMr. Simms,whogavehim thetelephonenumberof theApplicant’s

expertsat Envirogento contactto obtainacopyof thereportofStuartCravens. Id. at 24.

Mr. Yarboroughsentopinion letters to RichardSimmsof the City on April 14, May 1,

andJuly 24,2003. PCBII, Pet. Exs. 3-5. Thosecorrespondenceswerefiled with theCity Clerk

afterthe closeof thepublic record. PCB II, Pet. Lx. 24. Mr. Yarboroughalso sentan e-mailon

May 2, 2003, which was not producedby the City of Kankakee. The May 2, 2003 e-mail

criticizes thewell logs performedby Envirogen. PCB II, Pet. Ex. 16, p 19; PCB II, Pet. Lx. 11.

Mr. Yarboroughneversenthis correspondencesto theCity Clerk to be put into thepublic record

but, rather,sentthemto RichardSimms. PCBII, Pet. Lx. 16, p 26.

Mr. Yarborough’smain reportis datedApril 14, 2003, andhe ultimatelyconcludedthat

the applicationshould go forward becausethe Illinois EnvironmentalProtectionAgencywould

have to take a harderlook at it. Id at 28. He also “felt very, very strongly” that groutingbe

performedon any openjoints that were visible in the bedrockbefore the landfill liner was

constructed.Id. at 31. However,no analysisor testingwasdoneasto thefeasibility of grouting

or its affect on the liner system or the purported inward gradient. At no time was Mr.

Yarboroughever askedto testify at the siting hearingby the City of Kankakee. Id. at 29-30.

Interestinglyenough,shortly beforehis depositioncommencedon November14, 2003 he was

contactedby Mr. Volini and Mr. Volini’s attorney, GeorgeMueller who preparedhim for his

deposition. Id. at 22. TheCity ofKankakeedid not attendthedepositionpreparationmeeting.

5. Stipulated Testimony Of City Clerk Anjanita Dumas.

The City stipulated that, if called, the City Clerk would testify that the Yarborough

reportswere not put into therecordbeforethepublic commentperiodclosed. PCB II, Pet. Lx.

24. Instead,the April 14, May 1, andJuly 24, 2003 correspondencewasnot filed with the City

Clerk by the City Attorney’s office until July 31, 2003,which wasafterthepublic record closed
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on July 28, 2003. Id. Mr. Bohlen has also admitted that the Yarboroughreports were not

availableto thepublic until after the closeof the public commentperiod. PCB II, 12/2/03Tr.

144. However,Mr. Simms admittedthat he spokewith the Applicant aboutthereports during

thesitinghearing. T&C II, 6/28/03Tr. Vol. 5-A, 21.

It wasalso stipulatedthat thepublic commentfiled by theCountywastimely filed. PCB

II, Pet.Lx. 24. TheCity hadno choiceto so stipulate,asthe Countypossessedthefile stamped

copiesof its public commentdatedJuly 28, 2003. The public commentwas filed at the same

time as theCounty’s PostHearingBriefandProposedFindingsof FactandConclusionsof Law.

The Certificateof Recorddraftedby Mr. Bohien and the City Clerk erroneouslyindicatesthat

theProposedFindings and/oradditionalpublic commentwere filed afterthecloseofthe record.

PCBII, Cert.of Record.

6. Improper Communications And Evidence Of Pre-Adjudication That
Occurred Before The Filing Of The March 13, 2002Application.

TheMayorofKankakee,DonaldGreen,testified thathe realizedat somepoint that funds

could be generatedfor theCityby negotiatingaHostAgreementwith a landfill operator.PCBI,

11/6/02Tr. 169. However,the land that T&C proposedto build a landfill uponwasnot within

the City of Kankakeeand insteadwas located in the unincorporatedCounty lands over a mile

from the city streetsof the City of Kankakee. PCB I, 11/4/02 Ti. 229. Therefore,the City,

through Mayor Greenand Mr. Bohien,assistedT&C in seekingthe annexationof the property

which was not contiguousto the City of Kankakeeexcept for a narrow railway strip that

extendedfrom theCity out into Countyproperty. PCBI, 11/4/02Tr. 225. Theproposedareaof

the landfill is actuallysurroundedby Countypropertiesthat are notannexedinto the City. PCB

1, 11/4/02Tr. 224-227;PCB1, 11/6/02Tr. 153. Therewerenumerouscommunicationsbetween

the City and the Applicant concerningthe annexationof the land and renegotiationof the Host
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Agreement, PCB 1, 11/4/02 Tr. 158-241. Mr. Bohlen andMayor Greenwere awarethat once

thepropertywas annexedinto theCity that the City would bethe siting authority insteadof the

County. PCB 1, 11/6/02 Tr. 153; PCB I, 11/4/02 Tr. 224. No other explanation for the

annexationhasbeenprovided.

At the time Mr. Bohien was assistingthe Applicant in the annexationprocess,he

reviewedthecountysolid managementplanthat existedatthetime and“believedeventhat then

it did call[ed] for only one landfill.” PCB 1, 11/6/02 Tr. 222. He alsoknew that therealready

wasa landfill operatingwithin theCounty. Id. at222-223.

At the sametime, Mayor Green and City Attorney Bohlenwere also in the processof

negotiatinga HostAgreementwith T&C. Id. at 227-229.This agreementprovidedan estimate

that in the first ten years of operationthe landfill would generatebetween$4 million and $5

million per yearfor the life of the facility, which wasestimatedto be 25 to 30 years. Id. at 236.

TheApplicant alsoassistedin draftingtheCity’s SolidWasteManagementPlan, anddraftedthe

City’s OrdinanceandRulesandProceduresfor the sitinghearings. Id. at 249; PCBI, Pet.Lx. 2

On or aboutFebruary19, 2002, theApplicant, its attorney,theprojectengineerand other

Applicant witnessesmet with the entire City Council. PCB I, 11(4/02 Tr. 229. Mr. Volini

explainedthatthe Applicantwantedan “unfetteredopportunity to talk to you withoutthefilter of

lawyers,without therancorand theback and forth andthat, unfortunately,the lawyersbring to

theprocessis we want to beableto speakwith youpersonto personaboutthingsthatwebelieve

in, conceptsthat we’ve proved and environmentalprotection that we’ve achieved.” PCB I,

C3 145 (emphasis added) The Applicant then had its experts speak about the purported

complianceof thesoonto be filed Applicationwith thesection39.2 criteria. Id. at C3149-3152.

The Applicant also provided “expert testimony” that the formal 39.2 hearingand theobjectors’
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witnessescould not be trusted. Id. at C3153. Mr. Volini closedby stating “you’ll hear this

without so much emotion and with a bunchof lawyers fighting with eachother in about 120

days,but wewantedyou to hearit from us first.” Id. atC3 156.

At no timedid theCity voiceanyobjectionto any of thosestatements,nordid theyat any

direct theCity Council to disregardany statementsmadeby theapplicantandits agents. PCB1,

11/4/02 Tr. 310; PCB 1, 11/6/02Tr. 184. No noticeswere sent to theCountyor otherpotential

objectors,nor individualswithin 250 feetof the landfill, abouttheFebruary19, 2002 meeting,as

requiredby Section39.2(b). PCB 1, 11/6/02Tr. 188, 190.

B. Argument

1. Overview.

When one views the totality of the processemployedby the City of Kankakeeand the

Applicant, it is abundantlyclear that the County and the public at largewere not provideda

fundamentallyfair hearing. The City of Kankakeeand the Applicant conspiredto createa

completelyunfair processwhereby the City prejudgedthe merits of the casebeforethe public

hearingsoccurredin Juneof 2003. Therecord containsampleevidenceof improperpre-filing

contactsthat occurredbeforethe 2002 application. Thesecontactsincludedextensivemeetings

betweenthe Applicant and the City regardinga host agreementwith the City, the Applicant

assistingtheCity in drafling its own siting ordinances,including theApplicant draftingtherules

and proceduresfor the City’s siting hearing,and the City Council allowing the Applicant to

make a presentationof its witnessesand evidenceconcerning the criteria before the first

applicationwaseverfiled on March 13, 2002. Theapplicantwent so far that during that 2/19/02

City Council hearingthe Applicant informedtheCity Council that at the “formal” hearing,the

objectors’witnessescouldnot be trusted.
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At the 2002 hearing, the Mayor, who is a known advocatein favor of the project,

appointedhimself ashearingofficer and only steppeddown after motions to disqualify were

filed. He thenappointedhis right handman,City AttorneyChristopherBohien,to actashearing

officer eventhoughMr. Bohlenhadbeencommunicatingwith the Applicant for manymonths

on avarietyof issues. At the siting hearingin Juneof 2002, ampleevidencewassubmittedthat

undeniably establishedthe applicantmischaracterizedthe bedrock, which was in immediate

communicationwith the landfill liner as being an aquitardwhen in reality it is a well known

aquifer. In spite of this, the City Council found that all of the criteriaweremet. This decision

was rightly overturnedby the IPCB, which correctly found that the manifestweight of the

evidenceestablishedthat criterionii hadnotbeenmet.

The City’s determinationto site a landfill regardlessof theevidencecontinuedafterthe

PCB disapprovedthe original application when the City Council met with Mr. Volini on

February3, 2003 in “executive session.” The City barred all membersof the public from

participatingin themeetingwith Mr. Volini, and, at that time, discussedan intentionto refile the

application. The fact that the City wasbound and determinedto site this landfill regardlessof

the evidencewasmadeabundantlyclearwhentheCity decidedto taketheoffensiveagainstthe

County of Kankakeeby filing two separatecivil actionsin an effort to bar the County from

participating in the siting process. First, the City filed an injunctive and declaratoryaction

seekingto bar the County from using its Solid WasteManagementFunds to pay legal fees

associatedwith the City’s siting hearings. Next, just two weeksbeforethe siting hearingswere

scheduledto commence,the City filed anotherfrivolous lawsuit againstthe County this time

seekingto “bar theCountyfrom attemptingto interferewith thesiting by theCity.” PCBII, Pet.

Ex. 12. Therefore, sincethe City formally announcedits intention of “siting” the landfill in
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pleadingseven beforethe 2003 hearingsstarted, it is undeniablethat the City prejudgedthe

meritsoftheapplication. Ofcourse,both suitswereultimatelydismissed.

More unfair conductoccurredduring and after the 2003 siting hearingsby the City’s

Attorney,who representedboththeCity Staffand thedecisionmaker,while advocatingstrongly

in favor ofthe landfill application. TheimproperconductcontinuedwhentheCity Attorneyhad

expartecommunicationswith thehearingofficer andactuallydraftedsubstantialportionsof the

hearingofficer’s proposedFindings of Fact and Conclusionsof Law. ThoseFindings and

Conclusionswere thenpresentedto theCity Council andthe public andpartiesasif theywere

the sole work productof the allegedly independent,unbiasedhearingofficer. Thosefindings

wereruleduponand adoptedby theCity Council.

This wasparticularly egregiousbecausethe hearingofficer’s proposedFindingsof Fact

and Conclusionsof Law were in largepart groundedupon certain reports of a Mr. Ronald

Yarborough(misidentified in the Findingsand ConclusionsasRalph Yarborough)whenthose

reportswerenevermadepartof thepublic record, andthehearingofficer admittedin his sworn

testimonythat he neversawthereports. Therefore,theCity Council was led to believethat the

hearingofficer found Mr. Yarborough’stestimony to be very persuasiveand in support of the

applicationwhen, in reality, the hearingofficer, and none of the parties(other than the City

itself)had everseenthereports.

It wasnot until thediscoveryprocessfor theSection40.1 hearingthat thepartieslearned

that it wastheCity Attorneywho actuallydraftedmuchoftheallegedHearingOfficer’s Report.

Worse yet, all of the communicationsthroughe-mail and by written drafts betweenthe City

Attorney and the Hearing Officer were convenientlydestroyed,or “misplaced” by the City

Attorney, hisoffice staff, andtheHearingOfficer. Coincidentally,theHearingOfficer, theCity
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Attorney, andhis secretariesg lost notonly thehardcopiesof thedocuments,but all e-mailand

computercopiesaswell.

Perhapsthe most blatant exampleof the unfair proceduresemployedthroughoutthis

processoccurredafterthe voteof the City Council. After the City Council votedto adoptevery

page of the “Hearing Officer’s” proposed Findings and Conclusions, the City Attorney

substantivelyamendedtheapprovedfindings without any authorizationfrom theCity Council to

do so, and no new vote was evertaken. It wasnot until discoveryat the 40.1 hearingthat the

partieslearnedthat theFindingsand Conclusionswhich were signedby the Mayor and put into

the PCB record(PCB 11 Pet. Ex. 1) were actuallynever reviewedor votedupon by the City

Council. Shockingly,thevery findings of compliancewith criteria 3-9 were addedby Attorney

Bohlenwithout everbeingvoteduponby theCity Council.

Even thougha specific occurrenceor practicemay not rise to the level of flmdamental

unfairness,the combinationof eventsmay renderthe whole proceedingfundamentallyunfair.

AmericanBottomConservancy(ABC) v. Village ofFairmont City, PCB 00-200(Oct. 19, 2000);

City ofColumbiav. St Claire, PCB 85-177(April 3, 1986). In this case,like ABCandthe City

of Columbia, the combined unfair practicesresulted in an obviously fundamentallyunfair

proceeding.Theresimply wasno waythat theCountyof KankakeecouldeverconvincetheCity

of Kankakeeto denythe applicationregardlessof theclear evidencepresented.TheCountyof

Kankakeerelies upon andincorporatesall of the argumentsit madein regardto the prior 2002

hearingof evidenceof thepre-adjudicationby theCity of Kankakee. Though thesearguments

wererejectedby thePCB in Town & CountryI, theconductof theApplicant andtheCity since

January9, 2003,whenconsideredwith theprior conductrevealthe inevitableconclusionthat the
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City of Kankakeeprejudgedthe merits of the applicationsand the processwas wholly unfair.

SeePCB II, Pet. Ex. 22 at C452-604andC747-787.

2. TheCity Council Pre-JudgedTheMeritsOf The Application, Had Improper
Communications and Employed Unfair Proceedings.

A Section 39.2hearingis requiredto be fundamentallyfair to all participants. 415 ILCS

5/40.1 (2002); Indy Hauling, Inc. v. Pollution Control Board, 116 Ill.App.3d 586, 596, 451

N.E.2d 555, 564 (2nd Dist. 1983), aff’d 107 Ill.2d 33, 481 N.E.2d664 (1985). If the siting

authority has an unalterablyclosed mind in matters critical to the disposition of a siting

proceeding,then suchproceedingis fundamentallyunfair. Citizensfor a BetterEnvironmentv.

Pollution Control Board, 152 Ill.App.3d 105, 112, 504 N,E.2d 166, 171 (1st Dist. 1987). If the

siting authorityis biasedor prejudicedsuchthat adisinterestedobservermight concludethat the

administrativebody had in somemeasureadjudgedthe facts,aswell asthe law of the case,in

advanceof the hearing,then sucha proceedingis fundamentallyunfair. WasteManagementof

Illinois, Inc. v. Pollution ControlBoard, 175 Ill.App.3d 1023, 1040, 530 N.E.2d682 (1st Dist.

1988).

a. The City’s Prior Refusal To Follow The Evidence At The 2002
Hearing Is In ItselfEvidenceOf Pre-Adjudication Of The Merits.

It is undeniablethat the City’s finding thatcriterion ii wasmet in Town & CountryI was

againstthemanifestweightof theevidence. The factthat theCity Council membersignoredthe

manifestweightof the evidenceto find compliancewith criterion ii (aswell as criterion viii) in

andofitself is evidenceof pre-adjudicationof themerits. EverysingleoneofthoseCity Council

membersthat voted in favor of the applicationat the prior hearingvoted in favor at the 2003

hearing. The City againwillfully disregardedthe evidenceadmittedat the 2003 hearingas is

evidencedby the discussionof the criteria below. The PCB should not limit its review of

whetheror not the City pre-judgedthe merits of this application to the 2003 evidenceasone
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must look at the totality of the circumstanceshere,and it is undeniablethat the City Council

previouslyignoredthemanifestweightoftheevidencein regardto the2002application.

b. The City And The Applicant Continued Their Course Of Improper
Conduct After The August 19, 2002 Approval By The City And
Before The Applicant Reified On March 7, 2003.

i. Improper Communications

The City approved the prior application on August 19, 2002. In its answers to

interrogatories,the Applicant admits that it had numerousconversationswith the City of

Kankakeeafter that date and before refihing, which are “too voluminous to recall with the

exceptionthat ThomasA. Volini specifically recalls appearingat the KankakeeCity Council

meetingFebruary3, 2003.” PCB II, Pet, Lx. 21, Answer No. 4. “Tom Volini had numerous

conversationswith various City officials after August 19, 2002 and prior to filing the instant

siting application.” PCB II, Pet. Ex. 17, Answer No. 2. “Tom Volini participatedin an

executivesessionof the City Council of Kankakeeon February3, 2003, at which time, he

infonned the City Council the likelihood of the intent to file an applicationfor siting, among

otherthings.” Id. Mr. Volini andT&C producedtheminutesfor partof theFebruary3, 2003

meeting. However,the minutesfor the executivesessionwere withheld by the City. PCB II,

Pet. Lx. 20.

Attorney Bohien, representingthe City Council and City staff, refusedto producethe

executivesessionminutes eventhough he admits that Mr. Volini was never his client, and,

therefore,theattomey-clientprivilege cannotbe asserted.PCBII, Pet. Ex. 14, pp 12-13, 18-21.

Mr. Volini admits that during theexecutivesessiontherewas a discussionaboutT&C’s s intent

to refile its applicationand admits that atno time did theCity object to any suchrefiling. PCB

II, Pet. Lx. 14, p. 14. Prior to evengoing to themeetinghehadalreadyinformedthe City of his

intentto “refile or file anewapplication”. Id. at 19.
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The fact that the Applicant and the decision-makerwere collaboratingin deciding to

appealthePCB decisionandrefile the applicationis anotherexampleof the collusion andpre-

adjudicationthat occurredin this case. If theCity wasactuallyan impartial tribunal, whywasit

meetingwith the Applicant to discussthe strategyon how to accomplishsiting thelandfill, and

why would the City Council havebeenincensedat the County’s actionsin merelypursuingits

statutoryright to appealto thePCB, and doingsosuccessfully?Shouldnot thenaturalreaction,

if it was an unbiasedtribunal, to be relievedthat the PCB stoppedan applicationwhich clearly

did notprotectthehealth,safetyand welfare?

Mr. Volini also testified that therewere severalother communicationshe had with the

Mayor and City Council after the disapprovalby thePCB on August 19, 2002 and before the

refihingof the application. Sinceit is undeniablethat the Applicanthadalreadycommunicated

its intention to refile the application with the City, thesecommunicationswere obviously

improper. ThePCBhasfound that thereis no bright line testas to whenit becomesimproperto

communicatewith the decisionmaker. Town & CounüyI, slip op. at 19-21. Rather,the test

should be that when the siting authority becomesaware that an application is imminent and

knows it will be calleduponto be athbunalratherthanjust a legislativebody, communications

with a party to the forthcomingaction should be barred. In this case,the Applicant and City

communicatedso manytimes that theyaretoo numerousto recall.

ii. The Applicant Acted On Behalf Of The City Attorneys And
Staff In Retaining A Consulting Expert.

The collusion betweenthe Applicant and the City continuedafter the January9, 2003

decision of the PCB and beforethe refihing on March 7, 2003, whenthe Applicant acted on

behalfof theCity in retainingtheCity’s purportedlyimpartial consultingexpert. Apparentlyasa

resultof the strategymeetingbetweenthe City and the Applicant on February3, 2003, it was
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decidedthat the City should retain a witnesswho would support the applicationthat the City

could later chaim was an “independent”consultant. Unbeknownstto any of the objectors,the

City did indeedretain an individual recommendedby Volini to draft reportsuponwhich the City

Council would rely. This individual (RonaldYarborough)was first contactedon February3,

2003, by Mr. Volini on behalfof the City Council (which wasthesameday Volini met with the

City).

The Applicant’s retentionof a consultingexpert on behalfof the City is just another

exampleof the collusion betweenthe Applicant andtheCity to site this landfill regardlessof the

evidenceadmittedatthehearing.

iii. The City Of Kankakee SuedThe County In An Effort To Keep
The County From Continuing Its Opposition To The City’s
AttemptsTo SiteA Landfill.

While the appealto PCB on Town & CountyI was beingbriefed,the City of Kankakee

filed a lawsuit againstthe Countyof Kankakee,2-CH-400,which allegedthat theuseof certain

funds collected by the County of Kankakeepursuant to 415 ILCS 5122.15(j) of the Illinois

EnvironmentalProtectionAct were being used to “reimburse the generalfund of Kankakee

County for expendituresinvolved in the litigation againsttheCity of Kankakee.” PCB II, Pet.

Ex. 13. TheCity allegedthat“an actualcontroversyexistsin that saidfunds arecurrentlybeing

usedfor reimbursementof legal expensesrelatedto thesiting of a landfill by KankakeeCounty,

aswell as in oppositionto thesiting of a landfill by the City of Kanlcakee.” Id. at par 15. The

City soughtan injunctionprohibiting theCountyof Kankakeefrom furtherexpendingsaid sums

for this matter. Id. atpara.19.

The Complaint filed by the City of Kankakeein the Circuit Court is evidencethat the

City pre-adjudicatedthemeritsof thesiting application,which wasfiled on March 7, 2003. The

City Complaintwasfiled on November26, 2002, which was,coincidentally,the very sameday
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that the County’s initial brief in Town & Country I was to be filed with the PCB. The County

was forced to file a motion to dismiss the frivolous complaintof the City of Kankakeeat the

sametime it wasin processof drafting its responsebriefs in Town & Country L Therefore,the

Complaintwasnot only an improperattemptto infringeupontheeffortsof counsehto adequately

respondin the Town & CountryI appeal,it is also explicit evidencethat the City of Kankakee

viewed itself asan advocatein favor of siting theT&C landfill and waspursuingany meansit

could to obstructthe County from continuing to object to the City’s siting of the landfill. The

City’s Complaintwasdismissedwith prejudice.

iv. The City Filed A Civil Action Against The County SeekingTo
Enjoin The County From Defending Its Solid Waste
ManagementPlan At The City’s Siting Hearing.

TheCity’s obviouspre-adjudicationof themeritsof this applicationculminatedwith the

City filing anothercivil action againstthe Countyof Kankakec,3-CH-66,seekingto enjoin the

County of Kankakeefrom objecting to T&C’s refiled application. P03 II, Pet. Ex. 12. The

hearingon the T&C II applicationwas scheduledto commenceon June24, 2003. On June11,

2003,theCity ofKankakeefiled a Complaintfor InjunctiveReliefanda Motion for Preliminary

Injunction againstthe CountyofKankakee.Id.

TheComplaintfiled by theCounty ofKankakeeassertedthat theKankakeeCounty Solid

Waste ManagementPlan (the “County Plan”) violated the City of Kankakee’shome rule

authority to site a landfill within its municipal boundaries. The Complaint makesnumerous

referencesto theCity’s “authorityto site” a landfill. Id. atpara.30, 31, 32, 34, andPrayerI, p. 5.

The City of KankakeepetitionedtheCourt to enjoin theCountyof Kankakeefrom “attempting

to interferewith thesitingby theCity.” Id. atPrayerI, page5. TheCity of Kankakeestatedthat

the “Kankakee County Waste Managementordinancedoesrestrict the City’s right to site a

facility within its boundaries.” Id. at Pointsand Authorities, p. 4. This languageclearlyshows
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that theCity of Kankakeeintendedto approveandsite the landfill evenbeforeanyevidencewas

admittedat thesiting hearing.

In addition, the City of Karikakee, in its Complaint statedthat its enforcementof the

Countyof Kankakee’sWasteManagementPlan “would causetheCity irreparableharmbecause

the CountyPlan “specifically providedfor only one landfill.” Id. at para. 36, 52. The City of

Kankakeewent on to complainthat the amendmentto the CountyPlan, providingfor only one

landfill site in the County, would ‘irreparably’ harm the City by excludingany other landfill

from being sited within the County. Id. at para. 53-56. TheCity also askedfor a preliminary

injunction preventingthe County from enforcing its plan. Id. at para. 2. Obviously, the only

waytheCity couldbe irreparablyharmedby theCountyPlan is if it had alreadydecidedthat the

applicationshouldbe approved,savefor theCountyPlanwhich calledfor only onelandfill.5

The City of Kankakee,in its supportingbriefs in 03-CH-l66 explicitly acki~owledgedits

pre-determinedintent to site the landfill by stating “Kankakee County has no authority ~

prohibit the City of Kankakeefrom siting a landfill within the City’s territorial boundaries”.

PCB II, Pet. Ex. 12, Points and Authorities, p. 1. (Emphasisadded). The injunctive case

explicitly sought an order that “the County be enjoined from attemptingto interferewith the

siting by theCity.” Id. Therefore,not only did theCity acknowledgethat it wasits intent (even

before the hearing commenced)to site the T&C landfill, but it explicitly sought an order

enjoining theCountry from “interfering with the siting” barring the County from “enforcing its

Plan.” In other words, the City was actually seekingan order enjoining the County from

participating in a siting hearingwhich it has an absolutestatutory right to do. 415 ILCS

As it turnedout, the City of Kankakeeignoredthe judicial admissionsit madein the pleadingsconcerning
3-CH-166 that Solid WasteManagementPlan “restrict[ed] the City’s right to site a facility within its
boundaries”becauseit somehowultimately found that the Countyplan was vagueor ambiguousasto the
Countyintention to restrictall landfihlingexceptfor theexpansionof theexistinglandfill.
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5/39.2(d). Thoughthe complaint filed by the City wasrightfully dismissedwith prejudice,it is

nonethelesspowerful evidence of the undeniablepre-adjudicativeintent by the City of

Kankakee.

Thougha presumptionexists that an administrativeofficial is objectiveandcapableof

judging a particularcontroversyfairly, thepresumptionwill be overcomewhenshownby clear

and convincingevidencethat theofficial hasan unalterablyclosedmind in matterscritical to the

dispositionof the proceeding. Citizensfor a Better Environmentv. Illinois Pollution Control

Board, 152 Ill.App.3d 105, 111-112,504 N.E.2d 166, 171 (1st Dist. 1987), If a local siting

authorityis biasedagainst,or for, an application,suchnecessarilyimpactsfundamentalfairness.

E&E Hauling, Inc. v. Pollution Control Board, 116 1ll.App.3d 586, 596, 451 N.E.2d554, 564,

(2d Dist. 1983),aff’d 107 Ill.2d 33, 481 N.E.2d664 (1985). Landfill siting hearingsoperatein

an adjudicatorycapacity,and bias or prejudicemay be shownif a disinterestedobservermight

concludethat theadministrativebodyhadin somemeasureadjudgedthefacts aswell as the law

of thecasein advanceof thehearing. WasteManagementofIllinois v. Pollution ControlBoard,

175 Ill.App.3d 1023, 1040, 540 N.E.2d682 (1st Dist. 1988).

WasteManagementofIllinois establishesthat thereneednot be direct testimonyfrom a

City Council member that he prejudged the application but rather, the test is whether a

disinterestedobservermight concludesuch occurred.Id. The filing of an injunctive action by

the adjudicatorybody againstone of the parties, seekingto bar the party from opposing the

application,is the mostblatantandbaldfacedevidenceof pre-adjudicationof merits thatcould

possibly be imagined. Obviously, a disinterestedobserverwould conclude that the City of

Kankakeepre-judgedthe merits of its applicationand that theproceedingswere fundamentally

unfair.
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c. The City Attorneys Improperly RepresentedThe City Council While
At The SameTime RepresentingThe City Staff And Advocating In
Favor Of The Application.

Attorney Bohien admittedthat throughoutthe siting processhe representedboth City

Staff and the City Council. WasteManagementv. Sierra Club, PCB 99-136,99-139(Aug. 5,

1999), establishesthat it is improperfor a siting authority’sattorneyto advocatein favor of a

positionofCity Staff, while continuingto representthedecisionmaker. Id. This is necessarily

so; otherwisethe agentof the decisionmakeris advocatinga positionratherthan “donning the

hat” of thejudgeand impartially determiningwhetherthe criteriawere met. The fact that the

City Council allowed its attorneyto representthe City Staff at the sametime that the attorney

was representingthe City Council is yetmore evidenceproving that theCity Council pre-judged

themerits ofthis application.

d. The City Attorney Had Improper Ex Parte Communications With
The Hearing Officer.

If a party’s attorney communicateswith the local siting hearingofficer, outsideof the

presenceof theotherparties,aboutthesubstanceof an application,suchis an impropercx parte

communication. ConcernedCitizensfor a Better Environmentv. City Havana, PCB 94-44,

1994, Illinois Environmental Lexis, 668 at 20-27 (May 19, 1994); Gallatin v. Fulton County

Board, PCB 91-256(June15, 1992), Slip Op. *g9~If suchimproperexparte communications

with thehearingofficer occurred,thequestionthenbecomeswhether“as a resultof impropercx

parte communications,the [siting authority’s] decisionmakingprocesswas irreparablytainted

soasto maketheultimatejudgmentof the[siting authority] unfair, eitherto aninnocentpartyor

to the public interestwhich the [siting authority]wasobliged to protect.” Gallatin, Slip Op. *9,

quotingE&E Hauling Inc. v. PCB, 116 Ill.App.3d 586, 594, 451 N.E.2d 555, 603 (2nd Dist.

1983), aff’d. in part, 107 Ill.2d 33, 481 N.E.2d 664 (1985). To determineif the cx pane
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communicationsirrevocablytaint thedecisionmaking processanumberof considerationsmay

be relevant including (1) the gravity of the expane communications,(2) whetherthe contacts

mayhaveinfluencedthe ultimatedecision,(3) whetherthe partymaking theimpropercontacts

benefitedfrom the ultimatedecision,and (4) whetherthe contentsof the communicationswere

unknownto opposingpartiesand they, therefore,had no opportunity to respond. Id. (quoting

E&EHauling,451N.E.2d603).

It is undeniablethat improper cx pane communicationsoccurredbetweenthe City

Attorney Mr. Bohlen (who representedboth City staff and the City Council) and the hearing

officer. Mr. Bohien was an active advocateduring the hearing processin favor of the

application. Mr. Bohlenhasadmittedthat he appearedat the Section39.2 hearingon behalfof

theCity of Kankakee.PCB II, Pet. Ex. 14, p. 26; seealso T&C II 6/24/03Tr. Vol. 1-A, 16). He

also personallyopposedmotionsto disqualify a certain City council memberand motions to

quashtheproceedings(T&C II 6/24/03Tr. Vol. 1-A, 21-23,32-35).

Mr. Bohien also questionedwitnesses,while obviously advocating in favor of the

application. For example,in regardto theApplicant’switnesson criteriaviii, Mr. Bohlen asked

a line of questionswhich essentiallytried to lay out an ambiguityargumentagainstthe County

Plan. T&C II, 6/26/03,Vol. 3-C, 90-97. Furthermore,theCity ofKankakeefiled two causesof

action in the Civil Court attempting to bar the County from enforcing its Solid Waste

ManagementPlanat thesitinghearing. Finally, theCity ofKankakeein its decisionstatedthat it

was “supportive of the motion” of the applicant which sought to declare the Solid Waste

ManagementPlan of theKankakeeCountyunconstitutional.PCBII, Pet.Ex. 1, p. 4. (Emphasis

added). The City went on to improperlyfind that it “agree(s) that the attempt of Kankakee

County to deny the City of Kankakeethe ability to site a solid waste facility in the City of
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Kankakeeis an improper infringementof its home rule authority and is inconsistentwith the

intentandpurposeoftheAct.” id.

Therefore,it is absolutelyundeniablethattheCity ofKankakeewasanactiveparticipant

andadvocatein favorof thesiting applicationandin oppositionto theCountyplan(which called

for no new landfills to be erectedin KankakeeCounty otherthan a possibleexpansionof the

existing landfill at its presentlocation). The recordis also clear that Mr. Boblensubstantially

advised City decisionmakerswhile advocatingin favor of the application. Even a cursory

reviewoftheAugust 18, 2003meetingclearlyestablishesthatMr. Bohienadvisedand addressed

theCity Council on no lessthan50 occasionson that oneeveningalone. Therecordalsoreflects

that Mr. Bohien representedthe City Council on February 3, 2003 in an executivesession

meetingwith Tom Volini, ameetingto which Mr. Bohlen hasrefusedto providethe minutes,

assertingsome sort of privilege which obviouslydoesnot exist. PCB II, Pet. Ex. 14, 6-7; sec

alsoPCBII, Pet. Ex. 19, AnswerNo. 9.

It is fundamentallyunfair for the siting authority’s attorneyto advocatea position in

favor ofan applicationat thesametime that he is representingthepurportedlyimpartial decision

maker. SeeSierra Clubci at v. Will CountyBoard, et at PCB99-136,99-1-139(Aug. 5, 1999);

seealso Ga/latin v. Fulton CountyBoard, PCB 91-256. In this case,it was obviously improper

for Mr. Bohien to representCity Staff and the decisionmakersat the sametime. This is

particularly true becauseMr. Bohlen not only advocatedagainstthe County and in favor of

siting,but alsobecausehe advisedtheCity Councilduring their deliberations.

e. The City of Kankakeehad ImproperEx-Parte Communications with
the HearingOfficer.

The recordis absolutelyclear that the City Attorney, who had enteredan appearanceat

the Section 39.2 hearingquestionedwitness and advocatedin favor of the application, had
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numerouscommunicationswith the Hearing Officer after the close of evidence. Both the

Hearing Officer, Robert Boyd, and the City Attorney, ChristopherBohlen, collaborated in

drafting the Hearing officer’s proposedFindings of Fact and Conclusionsof Law. It is well

establishedthat communicationsdirectly with theHearingOfficer areex-partecommunications.

SeeGa/latin, at *75; ConcernedCitizensfor a BetterEnvironmentv. City ofHavana,PCB 94-

44 (May 19, 1994). Both Gallatin and ConcernedCitizensestablishedthat it is an improper

communicationfor the City Attorney to be communicatingdirectly with the hearingofficer.

Ga/latinpoints out that an attorneyrepresentinga siting authorityshouldbe awareof thedanger

ofex-partecontactsoncethesiting applicationhasbeenfiled. SeeGallatin at ~S. In Concerned

Citizens, the PCB notedthat the issueis not whetherthe hearingofficer wasbiased,but rather

whether the extensivecontactswith the Hearing Officer contributedto fundamentallyunfair

procedures. Id. at *22. The PCB found that therewas an inherent bias createdby the

communicationswith the HearingOfficer eventhough therehad beenno specific evidenceor

allegationofbias.Id.

Oneof the primary issuesis whether the Hearing Officer providedany recommended

findings to thesiting authority. CitizensAgainsta RegionalLandfill (CARL)v. Illinois Pollution

Control Board, WasteManagementof illinois, and County Board of WhitesideCounty, 255

Ill.App.3d 903, 907 (3d Dist. 1993), ConcernedCitizens,at *5; Ga/latin at *9 In Gal/atm the

contactsof the siting authority’sattorneywith theHearingOfficer were not prejudicialbecause

the only duty ofthe HearingOfficer was to presideover theproceedings;thereforetheHearing

Officernevercommentedin any form with the siting authority aboutthe merits of thecase. Id.

at *9~ In this case, the Hearing Officer did indeedhave the responsibility of drafting a

recommendationto theCity Council, and that recommendationwas the only documentthat was
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voted upon by the City Council. Furthermore,therewere direct substantivecommunications

betweentheCity’s attorneyand theHearingOfficer, and the City Attorney actuallydrafted,in

largepart, theFindingsand Conclusionsof Law for theHearingOfficer. Obviouslytherecould

neverbe a more severeor prejudicial contact than drafting the very findings of the Hearing

Officer. Foroneparty(theCity) to haveunfetteredcommunicationswith theHearingOfficer on

the substanceof the caseandto evendraft the very Findings and Conclusionsof the Hearing

Officer is obviouslyfundamentallyunfair.

A disinterestedobserver should definitely conclude that the Hearing Officer had

adjudgedfacts as well as the law of the casein advanceof the hearingbecausehis proposed

findings of factandconclusionsof law containmaterialand substantivematerialsneveradmitted

at the hearing. See WasteManagementofIllinois v. Pollution Control Board, 175 Ill.App.3d

1023, 1040, 530 N.E.2d 682 (1st Dist. 1988). Furthermore,evenif the standardemployedin

E&E Hauling (which requires a considerationof whetheror not the decisionwas biased) is

employed,obviouslytherewasbias in this case. First, theexpartecommunicationsbetweenthe

City AttorneyandtheHearingOfficer wereindeedgrave. Theycommunicatedto thepoint that

the City literally drafted his Findingsof Fact and Conclusionsof Law for the HearingOfficer.

Thoseconclusionsmadea recommendationon eachand everyone of thecriteria, aswell as the

motions that hadbeenpresentedat the hearing. Thesemotionsincluded a motion to disqualify

one of the aldermanand a motion to quashthe siting hearingbasedupon pre-judgmentby the

City ofKankakee.TheCity ofKankakeeactivelyopposedthosemotionsat thehearing,andit is

simply ludicrous for the City to have now drafted the HearingOfficer’s conclusionsfor him.

Obviously, thesecommunicationswith theHearingOfficer areof an extremelygravenature.
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Second,the contactsclearly influencedtheultimate decision. Mr. Bohlen testified that

Petitioner’sExhibit 2 is thedocumentthat wascharacterizedasHearingOfficer Boyd’sFindings

of Fact and Conclusionsof Law, and given to the City Council. That document clearly

memorializestheCity’s positionin everyrespect. Thedocumentdeniesthemotion to disqualify

Alderman Schwade.it deniesthe motion to quashthe proceedingdue to pre-adjudicationof

merits, and it deniesthe motion to dismissbasedupon the refihing of a substantiallysimilar

application. PCB II, Pet. Ex. 2. It evensupportsa motion filed by the Applicant which was

actually deniedby theHearingOfficer at the hearing. Id. at p. 4, para.T. In that motion the

Applicant soughtaruling that the Countyplan wasunconstitutionalbasedon the City’s Home

Ruleauthority. Id. The“HearingOfficer’s” proposedfindings andConclusionsactuallyprovide

that the City is supportiveof the motion and “finds affirmatively that it doesagreethat the

attemptofKankakeeCountyto denytheCity of Kankakeetheability to siteasolid wastefacility

in theCity of KSkakeeis an improperinfringementofits HomeRuleauthorityandinconsistent

with intent and purposeof the Act.” Id. Therefore,the City had so much influence over the

HearingOfficer that he actuallyapproveda ProposedFindings ofFactand Conclusionsof Law

that include a statementthat the City Council supporteda motion that the Hearing Officer

himselfdenied.

Furthermore,with regardto criterion viii, it is obviousthat thosefindings weredraftedby

Mr. Bohlen, as he describedthem in detail to the City Council, and evenstated: “We don’t

mentionWasteManagementin the findings”. PCB II, C1921. (Emphasisadded). Bohien also

indicated“~ alsomakereferenceto thefact that ~ believe...”. Id. (Emphasisadded). Thus,

it is extremelylikely that Mr. Bohlen also draftedthe findings as to criterion viii, which once

againshowstheplenary andsummaryinfluencethat theCity Staff and City Council’s attorney
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exercisedover theHearingOfficer (who wassupposedto makean impartial recommendationas

to eachof thecriteriaand objectiveConclusionsof Law).

Third, obviously the City of Kankakeebenefited from the Hearing Officer’s ultimate

decision(as embodiedin his proposedFindingsof Factand ConclusionsofLaw), as it advocated

the City’s position in every respect. Mr. Bohlenadmittedthat the City did not draft its own

ProposedFindingsofFactandConclusionsofLaw to be filed with theCity Clerk,which it could

havedoneunderthesiting ordinance. TheCity ordinanceexplicitly providedthat theparties,the

Applicant and the City maydraft a ProposedFindingsof Fact and ConclusionsofLaw and file

them with theCity Clerk. Thatsameordinancealso providedthat the HearingOfficer shalldraft

his own proposedFindingsof Fact andConclusionsof Law, and submit it to theCity Council.

The fact that the City of Kankakeeneverdraftedits own proposedfindings of fact (and instead

collaboratedwith theHearingOfficer) is undeniableevidencethat the City obviously benefited

from its collusionwith theHearingOfficer.

Finally, thecontactsbetweenthe City and the HearingOfficer were totally unknownto

the Countyof Kankakee,or any of theotherobjectors,or apparentlytheCity Council itself until

discoveryoccurredat the PCB hearings,at which time it waslearnedthat AttorneyBohlenwas

theprimaryauthorandfounderofthepurportedFindingsofFactandConclusionsof theHearing

Officer. At no time beforethe City Council voted on thoseproposedfindings were anyof the

partiesinformedthatthosefindings were actuallydraftedby Attorney Bohien(asopposedto the

HearingOfficer). PCBII, 6/24/03Tr., Vol. 1-A, pp. 21-23,32-36). Theprocedureemployedof

allowing an activeparticipantand advocatein favor of the applicationto authorthe purported

independentand impartial Findings of Fact and Conclusionsof the Hearing Officer is an
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embarrassinglyegregiousexampleof fundamentalunfairness. Accordingly, thedecisionshould

bereversed.

f. The City Attorneys and the Hearing Officer Improperly Misled the
Decision Makers and the Parties into Believing that the Hearing
Officer’s Proposed Findings of Fact and Conclusions of Law was his
own IndependentWork Product.

The PCB has determinedthat a hearing officer should be disqualified for bias or

prejudiceif a disinterestedobservermight concludethat he had in somemeasureadjudgedthe

facts or the law of the casein advanceof the hearing. ConcernedCitizensfor a Better

Environmentv. City of Havana,PCB 94-44at *20 (May 19, 1994) (citing CARL v. Whiteside

County, 139 PCB 523, PCB 92-156 (Feb. 25, 1993). Land and Lakesv. Pollution Control

Board, 319 IlI.App.3d 41, 50, 743 N.E.2d188, 195 (2d Dist. 1995)establishesthat so long as a

siting authorityis awareof the possibility of bias, it is not improperfor the authorityto adopt

findings and recommendationsprofferedby a personpredisposedtoward a siting application..

However, in this case,the City Council had actuallybeenadvisedby the Mayor, Attorney

Bohlen, and the Hearing Officer himself that the findings were those of the Hearing Officer.

C1907.

At no time wastherea disclosurethattheFindings andConclusionswereactuallydrafted

by a party(theCity of Kankakee).This wasaprimafadeviolation of theCity siting ordinance,

as the ordinanceprovides,“the HearingOfficer ~~gfidraft his or herg~proposedfindings of

fact and conclusionof law and submitthem and copiesof suchotherproposedfindings of

fact and conclusionsof law as mayhavebeenfiled, to the City Council.” Appendix A, para.L

(emphasisadded).

The HearingOfficer drafteda cover letterwith the proposedfindings of fact that were

tenderedto the City Council. PCBII, Pet. Ex. 7. Thatcover letterexplicitly statedthat “J had
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preparedcertainFindingsof Fact”. Id. (Emphasisadded). Thatletteralsoprovidedthat “those

Findings of Factarerequiredby the governingstatute,and are a result of, and incorporatemy

conclusionsresulting from my review of the evidenceand testimonypresentedat thehearing.”

Id. It also provided“the Findingsof Factareattachedheretoand are herebypresentedto the

City Counciland City ofKankakeefor their considerationandreview.” Id. At no point did this

cover letter indicate that the findings and conclusionswere actually drafted by the City’s

attorneysand staff. To the contrary,there is an explicit indication that Mr. Boyd personally

drafted the Findings of Fact and Conclusions, which was erroneous and misleading.

Furthermore,Mr. Boyd referencesthe statutewhich requiredhim to draft his ~wii Findings and

Conclusions.Therefore,it is undeniablethat theCity Council musthaveconcludedthatthis was

thework productof an independenthearingofficer, ratherthan thework productofthe attorney

for the Mayor’s office and his staff (who were known advocatesin favor of the landfill).

Furthermore,all of the other parties and the public were led to believe that this was an

independentreportof theHearingOfficer.

g. The Proposed Findings of the Hearing Officer were Never Put Into
the Public Record.

The proposed findings of the Hearing Officer were discoveredonly in the 40.1 hearing

and markedas Petitioner’s Exhibit 2. PCB II, Pet. Ex. 2. At no time were those Findings and

Conclusionsof Law actuallyput into the public record. TheCity Council did voteto adoptthe

specific findings that the HearingOfficer proposedasto eachcriterionaswritten in Petitioner’s

Exhibit 2. However,after that vote, material changeswere madeto the proposedfindings by

Attorney Bohien and Mr. Schaffer,City of KankakeePlannerand then Mayor, signedthe new

documententitled “Findingsof FactandConclusionsof Law of the City ofKankakee.” That is

the documentthat appearsin thepublic recordasestablishedby theCity ofKankakee.PCB II,

98



Pet. Ex. 1. The City Council nevervoted to approvethisnew version. PCB II, Pet. Ex. 14, pp.

50-52. At no time did the City of Kankakeefile the proposedFindings and Conclusionsof

HearingOfficer Boyd, which wereactuallyreviewedandvoteduponby theCity Council.

This Board hasheld that if areportreviewedandrelied uponby thedecisionmakerdoes

not containopinion evidence,it may be submittedby the staffof the siting authority and the

staff’s counselafterthecloseof thepublic comment,as long as it is placedin thepublic record.

Sierra Club et al. v. Will CountyBoard, etal. PCB 99-136,PCB 99-139,at Slip Op. 9 (August5,

1999). In this case,theHearingOfficer reportwasneverput in thepublic record.

h. The Hearing Officer did not Have Access to the Entire Record for
Drafting his Proposed Findings of Fact that were Retied upon by the
City Council.

HearingOfficer Boyd testified that he wassentthe transcripts,the findings of the 2002

hearing,andtheproposedfindings of facts of theparties,including arecapof evidencecreated

by Mr. Mueller on behalfof T&C. PCB II, Pet.Ex. 15, p. 43. At that time, Mr. Boyd residedin

Florida andall of thedocumentshe receivedwere sent to him by Mr. Bohlen. Mr. Boyd hadno

recollectionof being sent the Yarboroughreports,nor any of the public commentsthat were

filed. Id. at 39-40, 44-45. It was fundamentallyunfair to the partiesand the public that the

Hearing Officer drafted his proposedfindings of fact and conclusionsof law, which were

ultimately relied uponandadoptedby the City Council, whenthat HearingOfficer did not have

accessto the public comments. Obviously, the City Council put much weight on the Hearing

Officer’s report astheCity Council votedto approveevery sectionof it. Thereportwasdrafted

andtenderedto theCity Councilnearlythreeweeksafterthecloseof thepubliccommentperiod,

so thereis no reasonto believethat theCity Council wasawarethat Mr. Boyd hadactuallynever

seentheYarboroughreport,northecommentsthat hadbeenfiled bymembersofthepublic.



i. The Proposed Findings of Fact of the Hearing Officer were
Fundamentally Unfair as it Heavily Relied Upon an Opinion Report
ofDr. Ronald Yarborough, which the Hearing Officer Never Saw.

Mr. Boyd testifiedthat hedoesnot recalleverseeingtheYarboroughreports, anddid not

evenknow who RonaldYarboroughwaswhenhe wasposedthat questionat deposition. PCBII,

Pet.Ex. 15, pp. 39-40. Mr. Bohienthenadmittedthathewastheonethat actuallyincludedall of

the information concerningthe Yarboroughreport into Mr. Boyd’s proposedFindingsof Fact

and Conclusionsof Law. Id. Therefore,the City Council was left to believethat Mr. Boyd, a

retiredjudged and seasonedattorney in good reputein the Kankakeearea,had reviewedMr.

Yarborough’sreportandrelied uponit in arrivingathis conclusionthatcriterion ii hadbeenmet,

and that certainconditionsshould be imposed. In reality, Mr. Boyd neverevensaw the report.

Therefore,it was absolutelyunfair to the objectorsthat aprocedurewas employedby the City

that improperly bolsteredthe conclusionsof the Applicant’s experts that the landfill would

protectthehealth,safetyandwelfareandmeetingcriterionii.

Onecanonly assumethat theCity’s blatantdisregardfor its own ordinance(requiringthe

HearingOfficer to draft his ownfindings of fact,and allowing theCity to draft its own separate

findings of fact) was an effort to improperly bolstertheopinions of the Applicant’s witnesses

and/orprovidethe impressionto thepublic that theApplication hadbeenconsideredadequateby

an independenthearingofficer. Clearly, this wasa fundamentallyunfairprocedure,requiringthe

reversaloftheCity’s decision.

j. The City Council Improperly Relied upon the Reports of Dr. Ronald
Yarborough which werenot put in the Record Before it Closed.

The City of Kankakeestipulatedthat theYarboroughreportswerenot insertedinto the

public record until after the closeof the public commentperiod. PCB II, Pet. Ex. 24; PCB II

12/2/03 Tr. 138. The July 24, 2003 letter of RonaldYarboroughis file stampedby the City
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Clerk on July 31, 2003. TheApril24 and May 1, 2003 reportsarenot file stampedby the City

Clerk . Mr. Bohlen testifiedthat hebelievedthat all threeof the reportswere takento the City

Clerk on July 31, 2003. PCB 1112/2/03Tr. 137-138. Regardless,the public record closedon

July 28, 2003.

Althoughpartiesto a siting hearingwill not be allowedto crossexaminea personwho

merelysubmitswritten comments,they mustbe given an opportunity to “presentevidenceand

objectto evidencepresented.”SouthwestEnergyCore v. Illinois Pollution Control Board, 275

I11.App.3d84 , 655 N.E.2d 304, 310 (4th Dist. 1995). It is improperfor a siting authorityto fail

to disclosecritical evidenceduring a siting hearing. Land and Lakes Companyv. Pollution

Control Board, 245 Ill.App.3d 631, 643-44, 616 N.E.2d 349 (3rd Dist. 1993). In order for a

hearingto be fair, it must provide the parties“the opportunity to be heard,the right to cross

examineadversewitnesses,and impartial rulings on evidence.” Daley v. Pollution Control

Board, 264Ill.App.3d 968, 637 N.E.2d1153, 1155 (1stDist. 1994).

Thoughit is undeniablethata siting authoritymayhire personsto adviseit regardingthe

evidencesubmittedat ahearing,or that apersonhiredfor this purposecouldbe allowedto write

a proposedopinion for the decisionmakerto consider, if sucha report containsnew expert

testimonythat wasnot providedat thehearing,thentheproceedingsarefundamentallyunfair, as

thepartieswerenot allowedan adequateopportunityto crossexaminethat witness. Sierra Club

v. Will CountyBoard, PCB 99-136,99-139at slip op. 9 (August 5, 1999) (held that a report

submittedafterthe closeof thepublic commentperiodwas not fundamentallyunfair becauseit

did not containnew expertopiniontestimony,but ratherwas a summaryof the testimonyand

public commentsand/or recommendationof the authors of the report). See also Fairview
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CitizensTaskForcev. Illinois Pollution Control Board, 198 Ill.App.3d 548, 555 N.E.2dat 1182-

1183); Material Recoveryv. Village ofLa/ceandHills, PCB 93-11(July 1, 1993).

This caseis unlike Fairview, 198 Ill.App.3d 541, 555 N.E.2d 1178, where an expert

report which was reviewedby the decision makerswas put into the public record before it

closed,therebyallowing the Petitionersan opportunityto respond. Id. at 1182. In this case,the

Yarboroughreportswere not put into therecordbeforethe closeof thepublic commentperiod

and, therefore,noneoftheobjectorshad theopportunityto review andrespond. Indeed,if they

hadbeenput into the record,therewould havebeenmanyresponsesto thosereports,as: (1) they

weregroundedin largepartupona groutingplanfor which no studyhadbeenperformed,and(2)

Mr. Yarboroughseemedto erroneouslyabdicateany responsibilitytheCity Council mayhaveby

providing that IEPA will conducta thoroughanalysisas to the proprietyof the site if it is

approvedby the City.

Furthermore, the Yarborough reports were based upon improper ex pafle

communications.

Mr. Yarboroughexplicitly testified that he contactedEnvirogenin April of 2003, which

was severalweeksafter the applicationwas filed. Hewas telefaxeddocumentsfrom Envirogen

and specifically the report of an objector’s witness, Stuart Cravens. Undoubtedly, Mr.

Yarboroughdid not contact Stuart Cravensdirectly becausethe City wanted to keep Mr.

Yarborough’sidentity secret(exceptto the Applicant who recommendedhim and for whom he

had worked in the past). If Mr. Yarborough’sidentity and reportshad beendisclosedto the

objectorsin timely fashion, and he had beensubjectedto crossexamination,the City Council

would havebeenmadeawarethat Mr. Volini had actuallycontactedMr. Yarboroughon behalf

of theCity Council, and thathe had knownMr. Volini for over20 years. The first any objector
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everheardof Mr. Yarboroughwason the lastday of thehearing,whenMr. Simmsadmittedhe

in facthad an improperexpartecommunicationwith theApplicantabouttheYarboroughreport.

T&C II, 6/28/03Tr. Vol. 5-A, 21. At that time (June2003)Mr. Bohlenpromisedto immediately

put thereportsinto therecord,but curiouslyenough,theywerenot put into therecorduntil after

thecloseofthepubliccommentperiod.

k. The Certificate of Record prepared by the Circuit Clerk for the City
of Kankakee Erroneously Indicates that the Additional Public
Comment Fifed by Kankakee County was “Filed After the Record
ClosedWithout Leave”.

TheCertificateof Record,which was preparedby Attorney Bohlen and the City Clerk,

providesthat theCountyfiled its public commentlate. T&C II, Cert. ofRecordfiled by Anjanita

Dumas on October 23, 2003, Item 22. The Additional Public Commentsof the County of

Kanicakeewere filed on July 28, 2003, which was the last day for filing the public comment

records. The public commenthasbeenfile stampedby the City Clerk and datedJuly 28, 2003.

PCB II, Pet. Ex. 24; PCB II, C1626-1776. When theCity attorneyswere confrontedwith this

unequivocalevidence,they stipulatedthat the City Clerk would testify that indeedthe public

commentswere timely filed. PCB II,. Pet. Ex. 24. Therefore,the City Counselmay have

ignoredor failed to consider,or givenlessweight, to thepublic commentsfiled by theCountyof

Kankakeebasedon theCity attorney’sassertionthat it wasnot timely filed, whichwaserroneous

and fundamentallyunfair.

I. The Findings of Fact and Conclusions of Law which were Signed by
the Mayor were Never Duly Considered or Properly Voted Upon by
the City Council.

Adding to theunfair natureoftheproceedings,theMayor, City Attorneyand City Clerk

have included in the record of the PCB a Findings of Fact and Conclusionsof Law that was

actuallyneverconsideredorvoted uponby theCity Council. Therecordis absolutelyclear that
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theprecisedocumentthat waspresentedto theCity Council andactuallyvoteduponwasmarked

as Petitioner’sExhibit 2. That documenthasneverbeenmadepart of the City of Kanlcakee

record. That documentwas later amendedby Attorney Bohlen and again by City Planner

Schafferbeforeit wasfully signed by theMayor. PCB II, Pet. Ex. 1. The City Council never

votedon thechangesmadeby AttorneyBohien and Mr. Shaffer. PCB II, Pet. Lx. 14; PCB II,

Tr. pp. 50-52.

The City may attemptto argue that changeswere authorizedby the City Council; but

they were not. Therewasa singularsuggestionby a City Council memberthat certaintext be

madein bold in regardto criterion vii. PCB II, C1920. There was also a requestthat certain

renumberingbe done. Id. at C1922. However,therewere~ otherrequestsfor any changesto

thetext ofthedocumentbeforeeachspecificsectionwasvotedupon. Id. at C1907-1927.

However,whenone comparesPetitioner’sExhibit 2 to Petitioner’sExhibit 1, thereare

numerouschangesthat subsequentlyoccurred,manyof themsubstantive.SeePCB H, Pet.Ex. I

and 2. A list of the changesthat were madeafter the vote is includedin Appendix B to this

Brief. Manyof theamendmentsthat weremadeto theFindingsofFact andConclusionsof Law

of the City of Kanicalceeafter the vote can be seenin Petitioner’s Exhibit 8, which show the

commentsandamendmentsproposedby City PlannerSchafferto AttorneyBohlen.PCB II, Pet.

Ex. 8. Many, if not most,ofthosechangeswere incorporatedinto the final document. PCB II,

Pet. Lx. 8, comparedto PCB II, Pet. Ex. 1. Thoughsomeofthepost-votechangeswereindeed

merely grammaticalor correctingtypographicalerrors,many of the changesare substantive.

Perhapsthe most egregiouschangeis that Mr. Schafferand the City Attorney took it upon

themselvesto incorporateinto certainfindings as to criteriaiii, iv, v, vi, vii, viii, andix that each

of thosespecific criterionwas eithermet or not applicable. No such findings werecontainedin
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the documentthat the city council consideredandvoted uponon August 18, 2003. PCBH, Pet.

Ex. 2; PCB 11 C 1907, C1927. The City Council g~~Jyvotedto adopt the Findings ofFact arid

ConclusionsofLaw submittedto them by theHearing Officer; theydid not voteasto whether

eachof the specific criteria were met. Id. This addition by Attorney Bohien completely and

prejudiciallychangedthefindings ofthe City Council.

Furthermore,therewerenumerousreferenceswithin thedocumentthat the City Council

voted to approvethat refer to the WasteManagementfacility as the“existing landfill.” All of

thesereferenceswere changedby Mr. Bohlen and Mr. Schaffer to “operating landfill.” Mr.

Schaffermakesexplicitnoteswithin his markedup copy to Mr. Bohiencounselingagainstuseof

the word “existing.” PCB II, Pet. Ex. 8, PCB II, Tr. 17, 26, 27. Mr. Schaeffer’sand Mr.

Bohlen’sobviousconcernwasthat theCity Council hadvotedto makea specific finding that the

term “existing landfill” used in Kankakee County’s Solid Waste ManagementPlan was

ambiguous,but clearly,basedon the languagecontainedin theCity Council’s own document,the

City Council had apparentlyconcludedthat the “existing landfill” was the WasteManagement

facility. Removingthat concessionfrom theFindingsofFact without any authorityto do so is

highlyprejudicial andimproper.

Thereare other substantivechangesthat were madeby Mr. Bohlen. At Page Il, Mr.

Bohlenaddsa finding that “there is not [sic] issueregardingdownwardvertical migration and

the issuesraisedby the Pollution ControlBoard arenot applicableto this site with this design.”

PCB II, Pet. Ex. 8. There simply was no suchfinding in the documentthat the City Council

voted upon. Additionally, at Page 15, para. 14, the reconstitutedfindings now require the

Applicant to submita dewateringplanto theCity of Kanicakeefor not only review, but approval

by the City, while theCity Council only votedto requirea review. Id. On Page27,para.25 Mr.
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Bohien has again amendedthe languageconcerning the “existing landfill,” but this time,

surprisinglyhis amendmentmakesit absolutelyclear that he, asthe City Attorney, was aware

that the KankakeeCounty landfill was the existing landfill. Specifically, he changedthat

languageofthat paragraphwhichprovided“that no expansionoftheKankakeelandfill hasbeen

approved”to “no expansionof any ‘existing’ landfill hasbeenapproved.” Id. Therefore,once

againMr. Bohienhasmateriallychangedthemeaningand importofwhat wasvoteduponby the

City Council. Furthermore,in this particularinstancehe hasmadeit clearthat at leasthe was

aware that the KankakeeCounty landfill was the existing landfill, and that term was not then

ambiguous.

On Page28, in the secondto last paragraphin the Findingsof Fact, the City Council

votedto acknowledgethatthe“existing landfill” is indeeda WasteManagementlandfill whenit

votedto approvethelanguage“the siteproposedfor this applicationis contiguousto theexisting

landfill.” Id. OnceagainMr. Bohien’s deletionof theterm“existing landfill” andhis insertion

of the term “operatinglandfill” is highly prejudicial to the Countyof Kankakee,andmaterially

changesthe actualmeaningof theCity’s findings.

Section39.2(e)providesthat “{d]ecisions of the governingbody of themunicipalityare

to be in writing, specifyingfor the decision,suchreasonsto be in conformancewith subsection

(a) of this Section.” 415 ILCS 5/39.2(e). Section39.2(e)wasviolatedfirst becausein this case

the City Council nevermadeany specific finding that criteria 3 through 9 were met. That

finding wasaddedwithout vote by AttorneyBohlen without a City Council vote. Second,the

documentthat the Mayor signedis not adecisionof the governingbody; rather,it is simply the

reworked,after-the-factdecisionof Mr. Bohlen. Third, the City’s decisionwas not filed in

writing in theCity Record. Rather,only Mr. Bohlen’srevisedFindingsarein theRecord.
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Theseprocedureswerenot only thndamentallyunfair to theparties,but werea complete

derogationof the legislative process. The City Council membersvoted to adopt certain

language,and Mr. Bohlen, either by himself or in collaborationwith Mr. Schafferand the

Mayor, decided that they wanted other legislation passedand suneptitiouslychangedthat

languagewithout any noticeto thepublic, theCity Council, or to thepartiesto this proceeding.

Thereis simplyno way that sucha procedurecouldeverbeconsideredfundamentallyfair.

m. City of Kankakee’s Failure to Follow its own Siting Ordinance was
Fundamentally Unfair.

The failure to follow a siting ordinanceis relevant to a determinationof whether

proceedingswere fundamentallyunfair. TheSiting Ordinanceprovidesasfollows:

The HearingOfficer shall at the HearingOfficer’s discretion and to the extent
reasonablypracticable,permit the City, the Applicant, and any party to file
proposedfindings of fact andconclusionsoflaw. TheHearingOfficer ~j.j draft
his orher own proposedfindings of fact and conclusionsof law andsubmitthem,
andcopiesof suchotherproposedfindingsoffacts andconclusionsof law asmay
havebeenfiled, to theCity Council.

SeeOrdinanceNo.2003-il, Sec. 6, par. 5, copyof the Ordinanceis attachedheretoas

Exhibit A. (Emphasisadded).

The HearingOfficer did not drafl his own findings, and, therefore,violated the Siting

Ordinance.The failure of theHearingOfficer to follow the Ordinancewas severelyprejudicial

to the otherpartiesto this case,as it supplantedtheCity Attorney’s opinionsfor those of the

hearingofficer.

Noneof theparties,nor thedecisionmakerofthe City Council, wereinformedthat Mr.

Bohienactuallydraftedthehearingofficer’s proposedfindings. All of thepartiesand the City

Council couldonly presumethat HearingOfficer Boyd actuallydraftedhis own findings,asthat

is what was called for by the Siting Ordinance;and, indeed,that is what theywere told by the

Mayor, City Attorney Bohlen,and Mr. Boyd himselfin his cover letter. The Siting Ordinance
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wasvery clearthat the City wasallowedto draft its own opinion andthat thehearingofficer was

requiredto draft his own opinion. The failure to follow the Siting Ordinanceresultedin a

fundamentallyunfairproceeding.

n. There were Extensive Improper Communications Between the
Applicant and the Decision Maker Before the Original Application
was filed on March 13, 2002.

The Mayor, Attorney Bohlen and the City Council had numerousmeetingsbeforethe

March 13, 2002 applicationwasfiled, which evidencedpre-adjudicationof themerits. The City

and Applicant conspiredto aimex a strip of land that “jutted out” into the County, thereby

establishingthe City asa siting authoritywhile subjectingCounty residentsto the impactof a

second landfill. The City negotiaieda lucrativehost agreement. The Applicant drafted the

City’s siting Ordinance. The City even allowedthe Applicant to presentits caseto the City

Council on February19, 2002 without sendingany required 39.2(b) noticesand allowed the

Applicant to disparagethe formal 39.2 hearingand any objectors’ witnesses. All of these

improperactsshould be consideredwith the subsequentimproperconductto concludethat the

overallproceedingswerefundamentallyunfair.

o. The Proceedings were Fundamentally Unfair Because the City
Council OnceAgain Ignored Irrefutable Evidence that Criteria ii and
viii WereNot Met.

Forthereasonsset forth in thespecificdiscussionofthemanifestweightof the evidence,

theunderlyingproceedingshouldalsobe reversedbecausetheCity Council prejudgedthemerits

of the application, deliberatelyignored irreffitable evidence,and was biased in favor of the

application. This is evidencednot only by all of the instancesof preadjudicationand improper

conductthat havebeenmentionedthroughoutthis brief, but alsoby the fact that onceagainthe

City Council ignoredclearandunequivocalevidencethat: (1) theapplicantmischaracterizedthe

bedrock in order to cometo a conclusionthat criterion ii was met, and (2) the Applicant has
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made a completely ridiculous argument that somehow its landfill is “contiguous” to the existing

landfill (when it is in fact two miles from the existing landfill). Obviously, thewillful disregard

of the manifest weight of the evidence by the City Council is further strong evidence of the pre-

adjudication which took place in this case, and the fundamentally unfair nature of the

proceedings.

IV. CONCLUSION

For theforegoingreasons,Petitioners,Countyof KankalceeandState’sAttorneyEdward

D. Smith, pray that the Illinois Pollution ControlBoard issuean Orderreversingthe decisionof

the City of Kankakeewhich approved the Landfill Siting Application of Respondent, Town &

CountryUtilities, Inc. andKankakeeRegional Landfill, L.L.C.

Respectfully Submitted,

On behalf of the COUNTYOFKANKAKEE,
ILLINOIS, andEDWARD D. SMITH,
KANKAKEE COUNTY STATE’S
ATTORNEY,

By: Hinshaw& Cull

Charles F. Helsten
~~ichard S. Porter

Heather Lloyd

Its Attorneys

HINSHAWANDCULBERTSON
100 Park Avenue
P.O. Box 1389
Rockford, IL 6i105-1389
815-490-4900
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